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CHILDREN AND COMMUNITY DEVELOPMENT BILL 2003 
Consideration in Detail 

Resumed from 11 March. 

Clause 37:  Provisional protection and care without warrant if child at immediate and substantial risk -  
Debate was interrupted after the clause had been partly considered. 

Ms S.E. WALKER:  When debate was interrupted on this clause on 11 March, we were inquiring into the 
powers that the minister is giving up in relation to the protection of children in this State.  Currently, under the 
Child Welfare Act, the minister has the authority to apprehend without a warrant a child who is in need of care 
and protection.  In all circumstances the minister must take that child before the court if she wishes to seek a care 
and protection order for the child.  This Bill is raising the bar for when a child is in need of care and protection to 
simply being in need of protection.  We have debated this at some length.  We will no longer have the notion of a 
child being in need of care and protection.  Under this Bill, children will have their rights watered down.  At the 
moment, Parliament has set out very clearly in the Child Welfare Act when a child is in need of care and 
protection.  This Bill will water down the rights of a child, and I think it is a sad Bill in this regard.  Currently, in 
most circumstances if a child is in need of simply protection, not care and protection, a warrant will need to be 
sought before that child can be protected, not taken into care and protection.  This is relevant to clause 37.  When 
we last debated the clause, I said that it was a stunning clause because now a child will be able to get provisional 
care and protection without a warrant only if the child is at immediate and substantial risk.  I find that strange 
because, under clause 28, it is not good enough that a child is being physically, emotionally, psychologically or 
sexually abused to warrant a care and apprehension order.  There now must be a further test of significant harm 
to the child.  The Bill does not even contain a definition of what constitutes emotional, physical, psychological or 
sexual abuse.  No-one who reads the Bill would know when a State can stand as a sentinel to ensure that children 
are protected.  Nowhere in the Bill can someone find those steps, because there is no definition of the four types 
of abuses.  There should not need to be a definition of “sexual abuse”; it should be referred to the section of the 
Criminal Code that deals with sexual offences against children.  This Parliament has laid out those offences in 
the Criminal Code.  Under this Bill an officer of the Department for Community Development who suspects that 
a child has been emotionally, physically, sexually or psychologically abused must use his or her discretion on 
whether to intervene.  I will come back to that issue later during consideration in detail.  However, it is important 
to understand that when a child is being abused, intervention should take place without the application of a test.  
That should happen if there is any form of abuse going on, as defined by the New Zealand Commissioner for 
Children - which I have already read into Hansard.  There should be at least some definition.  However, under 
this clause an officer can intervene without warrant only if there is an immediate and substantial risk to a child’s 
wellbeing.  I have asked the minister to explain why a different test is applied to the apprehension of a child for 
care and protection, as opposed to only protection. 

Dr E. CONSTABLE:  I note that the minister is not prepared to address those comments from the member for 
Nedlands.  Perhaps I can fill in the gap while the minister is thinking about it.  For me, clause 37 is a crucial 
clause in this Bill and one under which this Parliament will give extraordinary powers to officers of a 
government department.  We must be very sure that we understand the clause’s interpretation and what will 
actually occur when these powers are given to employees of the department.  I ask the minister to take us 
through the six subclauses step by step so that we can understand fully what the words in each subclause mean. 

Subclause (1) is reasonably straightforward.  It refers to an authorised officer - I presume of the Department for 
Community Development - or a police officer.  Subclause (2) is the beginning of giving enormous powers to 
employees of the department, and states - 

An officer may, at any time, take a child into provisional protection and care if the officer suspects - 

I repeat, suspects - 

on reasonable grounds that there is an immediate and substantial risk to the child’s wellbeing. 

How deep does the suspicion have to be?  What sort of evidence does the officer need?  Once again, I ask the 
minister to tell us what “on reasonable grounds” means.  I want to know what will go through the mind of an 
officer of the minister’s department when the officer takes a child into provisional care without a warrant.  The 
minister must explain that very clearly to us, so that every member understands what powers we are being asked 
to give to these officers.  Subclause (3) refers to the power of entry, and states - 

For the purposes of subsection (1) the officer may - 
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(a) enter, at any time, any place where the officer suspects the child to be . . .  

There is no provision for a warrant.  Officers do not even need to knock on the door; they can walk through the 
door and enter a place.  That is an incredible power that we are giving to these people.  They are powers that we 
do not normally give to police officers or Corruption and Crime Commission investigators.  However, an officer 
of the Department for Community Development will be able to enter, at any time, any place where the officer 
suspects the child to be.  What happens if the officer makes a mistake and causes grief to people?  We know of 
examples of that.  Subclause (3)(b) provides that an officer may search the place for the purpose of finding the 
child.  What does that mean?  Subclause (4) states - 

As soon as practicable after a police officer takes a child into provisional protection and care under this 
section, the police officer must notify the CEO, in a manner approved by the CEO, of his or her action 
and the reasons for it. 

That is interesting because an officer in this clause refers to an authorised officer of the department or a police 
officer.  Subclause (4) states that a police officer must notify the chief executive officer of the department, but 
what obligation does an officer of the department have to the CEO?  It is certainly not clear in this subclause.  
Under subclause (2), an officer of the department can take a child into provisional care, but it is only a police 
officer who must notify the CEO.  Why does the clause not state that any authorised officer must notify the 
CEO?  We cannot take it for granted; it must be spelt out in the clause.  It is not clear whether an officer of the 
department has an obligation to notify the CEO in subclause (4), and I believe that is a serious omission.  
Subclause (5) states - 

An officer does not need a warrant to exercise the powers in this section. 

There it is in a nutshell: we are giving extraordinary powers to officers of the department to make a judgment 
and enter a place.  I want to know what training those officers will have before they can do that.  I am not saying 
for a moment that children should not be cared for and that we should not make these provisions.  However, we 
must know the way in which they will be exercised and what checks and balances there will be on the officers 
who have that power.  

Mr J.L. BRADSHAW:  The clause causes me some concern too.  Over the years I have had some dealings in 
such situations.  It is probably about 30 years ago when I was approached in the town where I was living by a 
person who had been the subject of a complaint that he was abusing children.  He came to me because he knew 
me.  He knew that I knew the town and the people involved and that I could probably make a judgment on 
whether the complaint that had been made was correct.  I have found that people can make vicious dob-ins that 
have no credibility whatsoever, but under the circumstances the Department for Community Development must 
act on those complaints.  That is one problem about giving officers an unfettered ability to wander into 
somebody’s house because there has been a complaint.  I recall another occasion on which some people rang me 
when I was shadow Minister for Community Development.  Their children had been taken away from them 
because a sister had complained about something that had happened on Christmas Day.  I know I heard only one 
side of the story, but these people seemed reasonable to me.  However, because the sister had complained that 
the children had been abused, in came the team from the Department for Community Development and - bang! - 
away went the children.  These people were very upset over that incident.  There are times when people make 
allegations against other people for various reasons but not necessarily the right reasons.  It is therefore 
important to get this legislation right for officers who enter people’s houses under those circumstances.  I also 
understand that we must give protection to children who may be or are at risk.  Those circumstances are very 
difficult, but they must be spelt out in a better way to provide clarity to those who can enter people’s houses.  In 
fact, either the member for Nedlands or the member for Churchlands pointed out that not too many people have 
an unfettered right to enter houses.  The only other officers I know of who are able to enter houses without a 
warrant are dog catchers. 

Dr E. Constable:  Fisheries inspectors. 

Mr J.L. BRADSHAW:  Fisheries as well; not too many people.  Under the circumstances it is important to spell 
out clearly how these rules will work. 

Ms S.M. McHALE:  I explained the clause to the member for Nedlands on 11 March, but I will go through it 
once more.  I make it clear that there are wide-ranging powers under the Child Welfare Act to remove a child 
without a warrant.  This clause will ensure that we do not do what the member for Murray-Wellington spoke 
about in his speech; that is, remove children from their families without cause or justification.  That is why the 
principle of seeking a warrant first is being introduced.  As I explained last time, circumstances can occur that 
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warrant the department acting immediately, and it needs the power to do that.  In those circumstances, a child is 
deemed to be in immediate or at substantial risk of harm at that point.  A decision about “reasonable grounds” 
will be made by a departmental officer or a police officer based on his or her professional assessment.  A police 
officer now has the power to remove a child from its home without a warrant.  Let us be clear that this power 
exists now in a wider capacity.  We are introducing the principle of obtaining a warrant first.  A warrant would 
be dispensed with only when the department could not walk away from a child’s circumstances.  The department 
would act first and go to the court later.  The clause provides that in the event of a child being at immediate risk 
the department has the power, without a warrant, to take the child into provisional care.  The words “an officer” 
mean an officer of the department or a police officer.  The words “on reasonable grounds” cannot be defined in 
absolute terms.  However, I am informed that an assessment would be made on the basis that if a child were left 
in the home that child would be at risk of imminent or immediate harm, therefore the department could not walk 
away.  The clause provides the power to enter the premises and to search for the child.  Action would be taken 
on the basis of information received.  It might be through Crisis Care or the police that the child is said to be at 
risk.  The department needs the power to enter the premises if an officer is suspicious that the child is at risk.  
Yes, a police officer would be required to notify the chief executive officer of the department or a delegated 
officer of the actions.  The department must then follow-up the situation with the child and make an application 
to the court after having done an assessment of the child’s circumstances.  Clearly, the police officer must report 
that to the department so that the department can act.  That is not required of the departmental officer because, of 
course, he has been at the premises and has made a decision and will follow through with the court.  

Subclause (6) enables an officer to use reasonable force when exercising power, because this clause is about 
acting when a child is at risk.  Therefore, if an officer needs to use reasonable force to protect a child, he or she 
will do so.  When a child’s wellbeing is immediately at risk and the department does not have the luxury of 24 
hours or whatever time is required to get a warrant, a decision can be made that to walk away from that situation 
would result in the child being harmed.  

Dr E. CONSTABLE:  I thank the minister for that explanation.  She referred to a child being at risk and facing 
imminent harm.  I am very interested to know how an officer of the department or a police officer will judge 
whether a child is at risk of substantial emotional harm to the extent an officer will need to enter a home without 
a warrant and take the child.  It is quite difficult to define that.  I would like some examples of when this has 
occurred so that we can understand what is meant by emotional harm?  Will an officer have a strong suspicion 
that the child is at risk of imminent emotional harm before entering a home or must physical and emotional harm 
be occurring at the same time?  How can that be judged?  It is a difficult issue to get a handle on.  

I would also like some examples of “reasonable force” and of when an officer of the department - not a police 
officer - must use force to take a child.  What would occur during the exercise of that force?  Would they hit, 
push or punch someone?  To help us understand this clause, could we have some idea of how often that occurs?  
How often is a child at such risk that a departmental officer or a police officer must enter a home and take a child 
without a warrant?  Is it once a week, twice a week or a few times a year?  I am sympathetic to the notion that if 
a child faces immediate risk, these powers are needed.  However, I need to understand the situation totally before 
I can be happy about passing the clause.  

Ms S.E. WALKER:  Is this the only clause that allows an authorised officer to take a child into care and 
protection without a warrant?   

Ms S.M. McHale:  Yes.  

Ms S.E. WALKER:  Clause 37 replaces section 4 of the Child Welfare Act, does it not?   

Ms S.M. McHale:  I am informed that it replaces section 29.  

Ms S.E. WALKER:  Is the minister referring to the Child Welfare Act?   

Ms S.M. McHale:  Yes.  

Ms S.E. WALKER:  Section 29 of the Act provides the power to apprehend uncontrolled children in care and 
protection.  My point is that section 4 of the Child Welfare Act defines when a child is in need of care and 
protection and when a child can be apprehended without a warrant.  A child can be apprehended without a 
warrant if the criteria in paragraphs (a) to (k) are satisfied, some of which are as follows -  

(e) is not being maintained properly or at all by a near relative, or is deserted;  

. . . 

(i) is ill-treated, or suffers injuries apparently resulting from ill-treatment;  
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. . . 

(k) is living under such conditions, or is found in such circumstances, or behaves in such a 
manner, as to indicate that the mental, physical or moral welfare of the child is likely to be in 
jeopardy; 

This clause might be replacing section 29 of the Child Welfare Act, but the interpretation of when a child is in 
need of care and protection is in section 4 of the Act.  Does not clause 37 of the Bill replace those two sections?  
Currently, the only way a child can be apprehended without a warrant and be given protection and care is under 
clause 37 of the Bill; whereas under the Child Welfare Act that power is provided in all circumstances.  We must 
bear in mind that clause 37 provides that a child can be apprehended without a warrant only under these 
circumstances, but a child can be apprehended by obtaining a warrant under a variety of other circumstances.  Is 
that right?   

Ms S.M. McHale:  I will explain it when I stand up.  

Ms S.E. WALKER:  It is important.  

Ms S.M. McHale:  I said I would explain it when I stood up.   

Ms S.E. WALKER:  I know.  It is important because the powers are being completely watered down in this Bill.  
Under section 29 of the Child Welfare Act, a child’s safety and protection is paramount.  The focus of the Act is 
to care for and protect children in need of care and protection under certain circumstances.  Does the minister 
agree?  All the criteria setting out when a child is in need of protection are being taken away from the Child 
Welfare Act.  Criteria are now being limited to circumstances in which there is an immediate and substantial risk 
to the child’s wellbeing.  It is important for me to know how that will be interpreted.  What is an immediate and 
substantial risk to a child’s wellbeing?  We have lost all the criteria under the Child Welfare Act, which has a 
different definition for “protection” than that in clause 28. 

Ms S.M. McHALE:  I disagree unequivocally with the member’s assertion that the rights of the child have been 
watered down.  Let me make that absolutely clear.  There are at least three levels of entry for the department’s 
involvement in the child’s wellbeing under the Bill.  First, if the department has a concern about the child’s 
wellbeing, it will be involved with that child’s wellbeing.  We must accept that first point.  That is provided for 
in the previous clauses we have dealt with.  Secondly, if there is concern about the child’s wellbeing, the 
department will get involved and will offer a range of services to that child.  Thirdly, if the child’s wellbeing is 
threatened to the point at which the department decides that the child must be removed from his or her home, the 
department will use various protection orders.  The tests are broadly as we discussed before and include harm or 
significant harm.   

The essence of clause 37 is that if a child is considered to be currently at risk, the significant harm test or, indeed, 
the harm test does not need to be applied; the decision is that the child is at risk of being hurt, and the department 
will, without a warrant, remove that child from those circumstances.  It could be that a child’s parents are so 
intoxicated that there is concern about the child’s wellbeing.  It could be that at one o’clock in the morning the 
department is informed that a child has been left alone in a house and there are concerns about the child’s 
wellbeing in those circumstances.  That is not a definition of physical, emotional, psychological or sexual harm 
or abuse.  It is a general concern that, at that point, the child’s wellbeing is threatened.  The department will 
therefore remove the child without a warrant and subsequently apply to the court or take alternative action.  If 
the child’s wellbeing is at risk, the power to remove the child needs to be there.  Another example would be that 
of a child being left alone in a car at a certain time in the evening at Burswood or wherever.  That in itself does 
not constitute any of the four categories of harm, although it might, but it is a circumstance that causes the 
department to intervene and remove the child.   

The member’s view is that the rights of the child are being watered down.  That is absolutely not the case.  I 
believe I have explained that the threshold for intervention by the department is very broad as to when the 
department may take action to increase the wellbeing of the child.  We are giving considerable powers to the 
department to remove the child without a warrant, and it can use reasonable force.  The member for 
Churchlands’ definition of “reasonable force” is difficult, but I am informed that we have used the legal 
dictionary’s definition of “force”; that is, a degree of force that is not excessive, but is fair, proper and 
reasonably necessary in the circumstances.   

Dr E. Constable:  Could you give us some examples? 
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Ms S.M. McHALE:  It could be breaking a window to get into a house.  It might be pushing somebody out of the 
way so that departmental officers can get to a bedroom.  It could be breaking into a vehicle.  Those are not 
exclusive examples, but those are the sorts of examples I have been given. 

Ms S.E. WALKER:  The threshold for intervention is watered down because it is true, is it not, that the power to 
intervene without a warrant under clause 37 can be taken from the Child Welfare Act?   

Ms S.M. McHale:  Intervening without a warrant, yes, but we deal with intervention at different levels. 

Ms S.E. WALKER:  I understand what the minister is saying.  I am trying to work through this and make my 
points on the legislation, which I am entitled to do.  When I say that a child’s rights are being watered down, 
perhaps I do not put it properly.  However, the threshold for intervention has been watered down by this Bill.  A 
child can be apprehended without a warrant if he or she is being physically, emotionally, psychologically or 
sexually harmed or abused or for any of the reasons set out in section 4 of the Child Welfare Act.  This Bill has 
lifted the threshold.  It has reduced the criteria for when the department will intervene without a warrant to take a 
child into protection and care.  In this Bill when a child is physically, emotionally, psychologically or sexually 
harmed or abused it does not mean that the child necessarily needs care and protection.  Under the current Act it 
does.  Clause 37 will operate only if there is a risk to the child’s wellbeing.  “Wellbeing” is defined as the care, 
development, health and safety of the child.  It does not say anything about harm, does it? 

Ms S.M. McHale:  No, that is why I am saying it is quite broad. 

Ms S.E. WALKER:  Is the minister saying that a departmental officer can use clause 37 to apprehend without a 
warrant a child who is being physically, emotionally, psychologically or sexually harmed or abused? 

Ms S.M. McHale:  Yes, if there is an immediate -  

Ms S.E. WALKER:  No.  Can the departmental officer do that? 

Ms S.M. McHale:  Yes, if there is - 

Ms S.E. WALKER:  No, if the child is being sexually abused only, can departmental officers use clause 37? 

Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  Why does the clause contain only the word “wellbeing” and not the words “immediate and 
substantial risk or harm”? 

Ms S.M. McHale:  You cannot on the one hand say that the rights of the child have been watered down and then, 
on the other hand, suggest that the clause is much broader than that.  You cannot have it both ways. 

Ms S.E. WALKER:  The minister is not following my point.  A child is in need of care and protection now if he 
or she is being physically, emotionally, psychologically or sexually harmed or abused.  Currently, departmental 
officers can, without a warrant, apprehend that child.  If a child is being abused under any of the four criteria in 
clause 28, can departmental officers apprehend the child without a warrant under clause 37, given that clause 37 
is the only clause in the Bill that allows them to do that? 

Ms S.M. McHale:  If the child is at immediate risk, yes. 

Ms S.E. WALKER:  Is a child not at immediate risk if it is being sexually abused? 

Ms S.M. McHale:  We have gone through this. 

Ms S.E. WALKER:  This is what happens when one looks at legislation.  The minister needs to reassure me. 

Ms S.M. McHale:  If the parents have been removed -  

Ms S.E. WALKER:  We are not talking about the parents being removed; we are talking about when it comes to 
the attention of the department that the child is being abused.  I will give an example.  If a child goes for a 
medical checkup, the doctor may discover what he believes from a medical examination to be evidence of sexual 
abuse.  The mother would take the child home.  The doctor would ring the Department for Community 
Development and say that he believed the child had been sexually abused.  Can the department apprehend that 
child under clause 37?  If it can, will the minister please tell me how it gets to that point under the definition of 
“wellbeing” in this legislation? 

Ms S.M. McHALE:  There are instances, although I will not say there are many, in which a child who has been 
abused - it may have been sexual abuse - is not removed from the home, because other services are instituted.  If 
the department is informed of a child who is being abused, and if the department’s view is that that child is 
immediately at risk and no protective measures are in place at that time, it can use clause 37.   
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Ms S.E. Walker:  How does it get to that point under the definition of the child’s wellbeing? 

Ms S.M. McHALE:  Because the word “wellbeing” is so broad that it includes many circumstances, including 
the health and the physical state of the child.  It is such an inclusive terminology that it allows the department to 
act on a range of circumstances in which it finds a child, including abuse.  However, as I said, a child may be left 
in a car.  The wellbeing of that child is threatened.  The wellbeing of a child is threatened if the child is being 
sexually abused.  In this circumstance, which is immediate risk, we have deliberately taken a very broad 
definition of the range of circumstances in which a child’s wellbeing could be harmed. 

Ms S.E. WALKER:  I want to know how the department gets to that point, because it can intervene only if the 
child’s wellbeing is at risk.  Clause 3, the definitions clause in this Bill, states - 

“wellbeing” of a child includes the care, development, health and safety of the child; 

It is funny that the wellbeing of a child does not include a definition that the child is being abused.  I do not 
know how this legislation came to be cobbled together. 

Ms M.M. Quirk:  Perhaps you could do better. 

Ms S.E. WALKER:  Shall I sit down?  Does the member for Girrawheen want to say something on this 
legislation?  Would she like to speak?  Nobody is stopping her from getting up and speaking.  I am happy to sit 
down and listen to what she says about this Bill. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  Order, members!  The member for Nedlands has the call.  I 
would like her to address clause 37, please. 

Ms M.M. Quirk interjected. 

Ms S.E. WALKER:  I am happy if the member for Girrawheen wants to speak.  This is important to me, 
because, if this becomes an Act, people will have to stand in court and work through these provisions.  The 
department will say that it apprehended the child, and someone will get up and say, “Yes, but you are only 
allowed to apprehend a child if the child’s wellbeing is at risk.”  Then the parties will go to the clause and say 
that it does not refer to abuse - sexual or physical.   

Mr M.P. Whitely interjected. 

Ms S.E. WALKER:  Does the member want to speak?  If he does, he should speak.  I am not stopping him from 
getting up in this Parliament and having his say.  He should get up.  I thank the member; I am not taking 
interjections from the backbenchers. 

The ACTING SPEAKER:  Members, the member for Nedlands has the floor.  It is not helpful for members on 
my right to interject.  Quite clearly, the member is not accepting the interjections, and there is no reason to get 
into a cross-floor debate.  The member for Nedlands should address her comments to the Chair. 

Ms S.E. WALKER:  Thank you, Mr Acting Speaker.  The point I make is that in this legislation the Government 
is prepared to keep afoot the current power in the Child Welfare Act about a child’s wellbeing, but it is not 
prepared to keep afoot the current power that it has in relation to physical, psychological, emotional and sexual 
abuse of a child.  All it states in this legislation is that a child must be significantly harmed as a result of one of 
those four abuses.  That is why I find this to be a very strange provision.  From what I have heard, the minister is 
saying that even if a child is suffering one of the abuses, there is no immediate and substantial risk to that child.   

Mr M.P. Whitely:  It is the child’s wellbeing, surely. 

Ms S.E. WALKER:  That is what I am saying.  I am just wondering why the threshold for intervention has been 
watered down.  It is not good enough to intervene when a child is being sexually abused; the child must be 
harmed by it just to get protection under this Bill.  However, under the current power that this Parliament has 
given the department, the officers can apprehend a child who is being sexually abused, just because that child is 
being sexually abused.  I believe this Bill undermines the criminal justice system and the Criminal Code.  That is 
because this Parliament has set down that it is an offence to sexually abuse a child, and there are very serious 
penalties.  The person responsible should be apprehended immediately.  However, under this legislation, the 
department will thumb its nose at that, and it will say when it will intervene; it will intervene when it has made a 
decision that there is harm.  That is the difficulty I have with this Bill.  I am afraid that the minister has not 
answered my questions about how the department, under this legislation, can apprehend a child, without a 
warrant, when that child is being sexually, physically, psychologically or emotionally abused.  The department 
has that power now under the Child Welfare Act, but it does not appear that it has that power under this 
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legislation, unless there is an immediate and substantial risk.  If a child is suffering any one of those forms of 
abuse, that child is at immediate and substantial risk. 

Ms S.M. McHALE:  Again, let me make this perfectly clear: the Bill provides the department with the powers to 
take a child into care if that child has been sexually abused.  Let me also make it clear that currently - this is 
long-term practice - if a child has been sexually abused, that child is not automatically taken into care.  I believe 
the member for Nedlands is quite muddled in her understanding of the provisions of the current Act and the 
provisions of this Bill.  I have made it very clear that the threshold for intervention is, in practice, very broad; 
that is, the wellbeing of the child.  In relation to immediate risk under clause 37, clearly a child’s wellbeing will 
be damaged if that child is being abused. 

Ms S.E. Walker:  Why didn’t you put it in there? 

Ms S.M. McHALE:  Because we need to have a broad definition that is inclusive of - 

Ms S.E. Walker interjected. 

Ms S.M. McHALE:  It is not necessary for it to be in the definition, because we are taking a very broad threshold 
for the wellbeing of a child.  If the member cannot understand that it is in the child’s best interests to have that 
threshold, I cannot say it any more simply.  Abuse would have to come into an understanding of the wellbeing of 
the child. 

Dr E. CONSTABLE:  Earlier in the discussion on this clause I asked the minister to give me some indication of 
how often departmental officers or police officers take a child into care and protection without a warrant.  I want 
to get an idea of how often these powers are exercised.  Is it rarely, twice a week or 200 times a year?  I believe 
it is important for us to know how often it is necessary, or officers believe it is necessary, to take children into 
care in this way, to give us an idea of the extent of the issues involved. 

Ms S.M. McHALE:  That is the essence of the difference in the process of the Bill.  The department has been 
criticised for many years for taking children into care without adequate safeguards.  The department has been 
criticised for using this power - the member for Murray-Wellington’s contribution alluded to this - to take 
children into care, without adequate safeguards and without appropriate accountability.  It has subsequently got a 
court order to retrospectively justify its decision.  This Bill endeavours to introduce a level of accountability that 
the sector has demanded of this department, because the sector has over the years said that that power is used 
without a warrant and the children are taken into care.  The warrant is dealt with afterwards.  The simple answer 
to the question is that at the moment a warrant is not required.  I cannot say how many children have been taken 
into care without warrants, because there is no - 

Dr E. Constable:  What is your expectation once this becomes law? 

Ms S.M. McHALE:  I suppose the best way to answer that would be to try to give an estimate of how many 
cases would be emergency cases.  It is really difficult to provide that information.  I am informed that in maybe 
five or 10 per cent of cases when there is an emergency and when a warrant would not - 

Dr E. Constable:  What would 10 per cent be? 

Ms S.M. McHALE:  Ten per cent of children for whom we are applying for court orders - about 400 a year.  We 
will check that.  My recollection is that it is between 300 and 400.  According to the annual report, 309 
applications were made and 231 orders were granted in 2002-03.  I am informed that it may be 10 per cent.  This 
is a rough estimate and it is something we will have to monitor and evaluate. 

Dr E. Constable:  Will you report on this in the annual report on an annual basis? 

Ms S.M. McHALE:  Yes, once the legislation is passed we will report on the details of its implementation. 

Ms S.E. WALKER:  It is true that the minister has been very successful.  She said last time that all the care and 
protection orders that she has brought before the court have been successful.  

Ms S.M. McHale:  I did not say that. 

Ms S.E. WALKER:  Yes, you did. 

Ms S.M. McHale:  I said very few; I did not say all. 

Ms S.E. WALKER:  Is the minister saying that of the care and protection orders that she has taken to the court, 
very few have been successful? 



Extract from Hansard 
[ASSEMBLY - Tuesday, 30 March 2004] 

 p1189b-1229a 
Ms Sue Walker; Mr John Bradshaw; Dr Elizabeth Constable; Ms Sheila McHale; The Acting Speaker (mr A.P. 
O’gorman); Acting Speaker; Mr Rob Johnson; The Acting Speaker (mr A.J. Dean); Ms Alannah MacTiernan; 
Mr Jeremy Edwards; Mr Tony O'Gorman; The Acting Speaker (mr P.W. Andrews); Mr Bob Kucera; Mr John 

Hyde; Deputy Speaker 

 [8] 

Ms S.M. McHale:  No.  Very few have not been successful. 

Ms S.E. WALKER:  Is the minister saying there is a high success rate when a warrant is taken out, a child is 
taken into care and protection, and the department goes before the court?  Is that right? 

Ms S.M. McHale:  Sorry? 

Ms S.E. WALKER:  The minister’s department has a very high success rate when it takes a child before the 
court for care and protection? 

Ms S.M. McHale:  Broadly speaking, yes. 

Ms S.E. WALKER:  Is that the case or not? 

Ms S.M. McHale:  Some are withdrawn, some are not granted. 

Ms S.E. WALKER:  When these cases are taken to the court and an application is made, there is a high success 
rate, is there not? 

Ms S.M. McHale:  Yes, broadly speaking. 

Ms S.E. WALKER:  The minister is saying that the system works.  The department filters out what it does not 
think it can do, and the court gives it a tick for the rest.  It is not as though the department has taken hundreds of 
cases to the court and it has knocked them out.  With this Bill the minister is saying that, because the department 
is being criticised by a few people, it wants to safeguard itself and lift the threshold; it wants to make it more 
difficult for its officers, even though there is a high success rate, because the department does not want to be 
criticised.  The department is saying that it will be a bit sloppier.  That is why there is difficulty with this 
legislation.  Just now the minister said that if a child has been sexually abused, she may not take the child out of 
the home, she may do something else.  If that child is being abused - is being raped repeatedly by a father - is 
there any situation at all in which that child would be kept in the home?  Even if the child is being molested, and 
there is a lower offence of indecent dealing, is that child left in the home; if so, under what circumstances; and 
how is the offender dealt with? 

Mr J.L. BRADSHAW:  I would like to know where the department stands when the Department of Education 
and Training fails children who are being abused and traumatised at schools.  I will provide an example of what I 
am talking about.  Last night I attended a meeting of parents at a particular school.  I will not mention the name 
of the school or the teacher involved at this stage, because I do not think it is right.  Today I delivered a letter by 
hand to the Minister for Education and Training, because I believe that department has failed these students and 
other students in our State.  Twenty-two individual parents - not eleven couples - turned up at this meeting.  I am 
not sure how many parents have children in that class.  I will read from a letter that was drafted last night for 
them to sign.  As I said, I will leave out the names of the two schools involved where the teacher was located last 
year.  I also received a letter late last year, or early this year, informing me of the problems this teacher caused in 
the previous school.  Eventually the teacher went on stress leave and was appointed to another school this year.  
Last night I was amazed to hear what was going on, even though I had received this previous letter and had 
written to the minister on the same issue.  The letter is addressed to the Acting Director of Education in this 
particular area - 

Dear Sir, 

The signatories to this letter request that you, the acting Director, attend an urgent meeting with . . . 
principal,  . . . , and the parents of the year 6/7 class at the school. 

The education department has placed us in an intolerable position by appointing  . . . to teach our 
children at  . . . The department is well aware of  . . .’s history of lack of structured learning and of 
verbally abusing, victimising and traumatising students at  . . . last year, and also in previous 
appointments. 

Her language is entirely inappropriate for the classroom, and she constantly yells at the students and 
singles out certain children.  A number of children have been reduced to tears in class and at home. 

A number of families have already removed their children from the school because of concerns for their 
wellbeing in this class.  Other families are considering taking a similar course of action . . .  

This was brought out last night at the meeting.  I was absolutely astounded.  I would like that person to be taken 
out of the system until she is properly investigated, and those parents have been interviewed by the Department 
of Education and Training.  Allegations were made against this person last year.  I was told by the department 
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yesterday that this teacher is under performance appraisal.  I have another letter which states that this person 
actually saw a kid being dragged along by this teacher and being yelled at, and the kid was in tears trying to get 
away from the teacher.  Under these circumstances, if I write to minister, will she take action to make sure that 
these children are looked after?  What I was told last night was absolutely astounding.  I was given the names of 
people from the school mentioned last year who will back this up.  These people will be writing a range of 
letters.  Under the circumstances, will the minister’s department get involved if the Department of Education and 
Training lets down these students and parents, which I believe it has done in this case?  The learning has dropped 
off as a result.  Kids do not want to go to school.  The parents were saying last night that the kids claimed that 
they were ill and all sorts of things.  It is disgraceful.  All the department does is move this teacher from school 
to school.  I know of two schools in which this teacher has been placed, and I am under the impression that she 
has also been moved from other schools.  If the Department of Education and Training is letting down these 
people, the minister’s department should take some action.  Where does the department stand on these sorts of 
issues?  The department carries on about performance appraisal.  From what I can gather, other teachers have 
seen this teacher in action and have failed to act.  Allegations were made last night that the principal has heard 
this person calling the students “bitches” and nothing has been done. 

Ms S.M. McHALE:  The member has a responsibility to raise these concerns.  He is a good local member.  He 
has raised this issue with the Minister for Education and Training today, and the minister has given an 
undertaking.  He received the letter only today. 

Mr J.L. Bradshaw:  He has not given me an undertaking.  He was going to talk to me after question time and he 
did not. 

Ms S.M. McHALE:  Give him a bit of leeway.  Members opposite have had their matter of public interest.   

Mr P.G. Pendal:  Does this Bill not deal with that problem?   

Ms S.M. McHALE:  No, it does not deal with it, because it is a matter for the School Education Act and for the 
Director General of the Department of Education and Training to investigate as a matter of urgency.  If, 
however, the department is informed of the complaint of physical abuse of a child or children -  

Several members interjected. 

Ms S.M. McHALE:  I am trying to answer the question.  If the department is informed of allegations of abuse, it 
will investigate them.  In this instance, because it is in the education system, the allegations will be investigated 
in concert with the Department of Education and Training.   

Mr J.L. Bradshaw:  The department has failed to act so far.   

Ms S.M. McHALE:  The Department for Community Development? 

Mr J.L. Bradshaw:  The Department of Education and Training has failed to act so far. 

Dr E. CONSTABLE:  This raises an important and interesting point that I think we should develop a little.  I 
understand that there is a complaints management unit in the Department of Education and Training.  In fact, a 
number of people have come to see me about it because they have complaints about the complaints management 
unit.  What is the relationship between the complaints management unit and the minister’s department on an 
issue such as this?  How often does it refer matters of this sort to the minister?  People have come to see me with 
concerns about the complaints management unit in the Department of Education and Training because it takes it 
so long to deal with an issue due to the convoluted way it goes about it.  Why does it not refer those sorts of 
cases immediately to the minister’s department?  I do not think it is within the province of the complaints 
management unit to deal with the matter if a child is being abused in this way.  It would be most appropriate if 
the complaints were referred to the minister’s department so that the children’s welfare could be properly looked 
after.  It is one thing to be concerned about the appraisal and management of the teacher, but surely the care of 
these children comes well before that.  If the minister could give us some idea of the relationship between the 
complaints management unit at the education department and the minister’s department when this sort of issue 
arises, it might start to clarify what is going on.   

Mr J.L. BRADSHAW:  I was a little confused with the minister’s response.  First she said no, but I thought the 
department was supposed to protect children and look after their interests.  These kids will be absolutely 
traumatised, perhaps for only a short time or perhaps for a long time, but possibly for the rest of their lives.  I do 
not know.  I can tell the minister that, last night, one parent after another said that their children do not want to 
go to school anymore, whereas last year they were happy-go-lucky kids who wanted to go to school.  The same 
thing happened in another school in my electorate, and I raised that issue last year.  Fortunately, the teacher 
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concerned was in that school to replace another teacher for only six months, but in that time there was a lot of 
unhappiness.  I can read out some letters from the parents of children at that school who were unhappy.  The 
minister has said that she cannot get involved and look after these children.  I believe that, in this case, the 
Department of Education and Training is failing because it just keeps moving the teacher from school to school. 

Ms S.M. McHale:  It is a matter for you and the education minister to investigate as a matter of urgency.   

Mr J.L. BRADSHAW:  I wrote to the minister earlier in the year.  I do not have his response with me, but I was 
less than impressed with it. 

Ms S.M. McHale:  I am sure he will take it up with his director general, as I would if I were in his situation.   

Mr J.L. BRADSHAW:  I wrote earlier this year or late last year.  Yesterday when I spoke to people from the 
Department of Education and Training, their response was that the teacher is undergoing a performance 
appraisal.   

Ms S.M. McHale:  You have spoken to the education minister and I am sure he will deal with that now.   

Mr J.L. BRADSHAW:  There have been instances of this behaviour in front of other teachers and, I believe, the 
principal.  The teacher probably should have been thrown out of the school or the system, yet the teacher is still 
teaching at the school.  If something does not happen soon, there probably will be very few children left in this 
classroom at the school, which is bad for the school.  As the minister knows, if a school loses students, it loses 
teachers and services.  That is why these parents are concerned.  Not only that, the learning abilities of their 
children have dropped.  It is not acceptable.  If the minister is prepared to take up this matter, I am happy to write 
to her about it and get her to investigate it.   

Ms S.M. McHale:  I am sure that my DG will be very happy to talk to the director general of education.   

Mr J.L. BRADSHAW:  It will probably take six or 12 months to get a response. 

Ms S.M. McHale:  You do not need to write to me.   

Mr J.L. BRADSHAW:  In the meantime, the kids will have either left the school or been traumatised.   

Ms S.E. WALKER:  That is the difficulty; a child’s wellbeing is at risk in that situation but the minister does not 
seem to be able to see it.   

The minister has not answered my question about whether a child is removed automatically from the home if 
there is intrafamilial abuse.  Is there a situation in which the child is not removed from the home?   

Ms S.M. McHale:  I have answered the question, and I have said that a child is not automatically removed if the 
child is being abused.   

Ms S.E. WALKER:  What happens?  Under what situation -  

Ms S.M. McHale:  I have answered that previously.  We are making very slow process because you are picking 
out and introducing red herrings and whatever.  That is fine; we will stay here as long as you like.   

Ms S.E. WALKER:  I will stay here all night to protect children.  Clause 37 refers to an immediate and 
substantial risk to a child’s wellbeing.  If a child is being sexually molested in his or her home, will that child 
automatically be removed under clause 37?  The minister is telling me no.  I am disturbed.  I am asking why.  
Tell me how.  Tell me the circumstances.  It is disturbing to note.  Just tell me.   

Ms S.M. McHALE:  I am very happy to organise a briefing with the department so that the member for 
Nedlands can have the detail that she wants to satisfy her questions.  I have answered this question before and I 
will answer it again, but I will not answer it anymore.  No, a child is not automatically removed if there is abuse, 
because there are different ways of managing the family.  The perpetrator may be removed.  The other parent 
may be protected.  The perpetrator may go to prison; it is the same thing. 

Ms S.E. Walker:  Is the perpetrator who is automatically removed reported to the police?   

Ms S.M. McHALE:  In any case of an allegation of abuse, the police are notified.   

Ms S.E. Walker:  Is that perpetrator automatically prosecuted?   

Ms S.M. McHALE:  It depends on the quality of the evidence.   

Dr E. CONSTABLE:  I want to take up some of the points that the member for Murray-Wellington has raised.  
He has raised very serious allegations about what is happening to some children at a school in his electorate.  He 
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has talked about, in my interpretation, psychological and emotional abuse and, in some cases, even physical 
abuse occurring in a school.  I think the minister’s answer has exposed a major flaw in this Bill.  She is saying 
that it has nothing to do with her; it is up to the Minister for Education and Training to solve that problem.  I 
thought that it would be up to the minister and her department to solve that problem.  If there is a gap in this Bill, 
we should be filling it right now to ensure that the minister’s department and her departmental officers, with all 
the powers they have, get involved in these sorts of situations.  We cannot condone children being abused 
emotionally, psychologically or physically in our schools by teachers or allow allegations of that abuse without 
the minister’s department being involved.  I think she needs to examine this really carefully right now.  If we 
need to adjourn debate to think about it and come back with an amendment that fills this hole, that is what she 
should do.   

Mr R.F. JOHNSON:  I will be brief.  I want to continue on this issue because I have a concern.  I want the 
minister to clarify some issues that have been raised by the member for Murray-Wellington and, indeed, other 
members in the Chamber.  If children are being abused in a school, is it left solely to the Department of 
Education and Training to sort out the problem?  When would the minister’s department get involved, because 
obviously more than one child is involved in this particular instance?  Does her department ever get involved in a 
situation like this?  I think the minister said that it would if the department was called in, but the concern of 
members is that the department may not be called in.  The Department of Education and Training may try to 
keep it quiet.  My concern is that in these sorts of instances the Department of Education and Training, and 
possibly the school principal, would prefer that it not become public knowledge that a member of staff is abusing 
one or more children in that school.  I am not suggesting sexual abuse, but any of the other forms of abuse, 
which are also very important, whether it be physical, emotional, psychological, neglect or any other form of 
abuse.  That is what concerns me.  Will the minister tell me when her department would become involved? 
Would it be at the request only of the Department of Education and Training?  Would her department become 
involved if a parent or a group of parents asked the department to become involved?  If the department became 
aware of abuse, in any of the forms I have mentioned, would it automatically take it on itself to become involved 
and investigate the matter, not on behalf of the principal or the Department of Education and Training, but on 
behalf of the children?  When would the department get involved in that kind of situation? 

The concern of members on this side of the House is that perhaps the Department for Community Development 
is reluctant to get involved and would prefer to leave the Department of Education and Training to sort out its 
own mess.  If that is the case, that is not acceptable.  How often does the minister’s department become 
involved?  I do not want specific numbers, but I want to know whether it would get involved, whether it would 
be involved regularly and how it would become involved.   

Ms S.E. WALKER:  This clause raises the issue of reporting.  If teachers were subject to mandatory reporting to 
police or the Department for Community Development, the member for Murray-Wellington would not be talking 
passionately in this place today in an attempt to get some action from the Government.  It is outrageous to think 
that the Child Welfare Act in this State is supposedly so broad ranging and enormous in its power to look after 
children, to take them into care and to protect them, yet parents must put up with this rubbish because there is no 
mandatory reporting provision and no-one is doing anything about it.  This issue takes us back to clause 37.  The 
minister is telling us that clause 37 is so broad in its provisions for the wellbeing of children that it must include 
these children, yet the minister cannot come up with an answer to me about intrafamilial sexual abuse.  The 
minister says that, notwithstanding the immediate and substantial risk to a child of intrafamilial sexual abuse, the 
child may stay in the home and there is no provision for mandatory reporting to the police by the department’s 
officers of that abuse.  That raises the issue of mandatory reporting.   

Mr J.L. BRADSHAW:  I believe the minister and the department are totally confused about what they do and do 
not have to do in society.  As much as this Bill is supposed to be about child protection, the minister has said that 
it is the responsibility of the Department of Education and Training, not her department, to report abuse.  I have 
already said that the Department of Education and Training has failed miserably in the case I mentioned, because 
teachers have just been moved from school to school, like the priests and ministers who sexually abused children 
were moved from parish to parish.  I am not saying that my example was of sexual abuse.  I am saying that there 
are other - 

Ms S.M. McHale:  Are you alleging the teacher had sexually abused kids? 

Mr J.L. BRADSHAW:  I just said that was not sexual abuse, but other abuse.  However, the same thing 
happened: that person was moved around like priests were moved around.  That will not fix the problem; it will 
just spread it and traumatise more people.  Instead of the allegations being thoroughly investigated, those 
offenders only had to undergo a performance appraisal.  Under the circumstances, the minister should report 
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progress and consider how the clause can be tightened so that the department will be responsible for reporting 
the abuse of children in these circumstances. 

Mr R.F. Johnson:  From the description you have given of one instance, the teacher should be charged with 
assault.  It is common assault for a teacher to pull a child along by the hair. 

Mr J.L. BRADSHAW:  It was not by the hair; it was by the arm. 

Mr R.F. Johnson:  These days even pulling by the arm is an assault. 

Mr J.L. BRADSHAW:  Yes, and that person appears to have a record.  As I said, I do not want to name the 
schools or the teacher involved, because I have heard the allegations only from the parents.  The matter must be 
investigated by somebody quickly and the teacher stood down until the allegations are thoroughly investigated.  
Two years ago the Department of Education and Training had a theme such as “Putting Children First” - I cannot 
remember it exactly.  The theme was about looking after children.  In this case they are not being looked after.  
The one person being looked after is the teacher.  The Department of Education and Training’s attitude is that it 
will just move the teacher on to another school.  If only one person had come to me with these allegations, I 
probably would have thought it involved a conflict of personalities.  However, when around 20 people stand and 
say one after the other that they are very unhappy with what is going on and there is a track record from the 
previous school of the same allegation, I must say that where there is smoke, there is fire.  Under those 
conditions, the minister should report progress and reconsider the clause to see what she can do to fix the Bill. 

Ms S.M. McHALE:  I have no intention of doing that and I have no intention of amending this Bill to deal with 
the situations raised by the member for Murray-Wellington.  I will show the absurdity of his comments.  If I 
were to apply clause 37 to the example he gave, he would have departmental officers going into a place, 
removing kids from their parents and putting them into care. 

Mr J.L. Bradshaw:  No, you should take the teacher away. 

Ms S.M. McHALE:  Let me finish.  Clearly, from what the member for Murray-Wellington has said and from 
what I have heard in the past half hour, there are issues at that school.  I do not know which school it is.  If there 
are issues about the abuse of children, the Director General of Community Development will contact the 
Director General of Education and Training tomorrow and find out whether the Department for Community 
Development needs to deal with issues covered by the powers of the current Child Welfare Act.  In my view, the 
member for Murray-Wellington does not want me to remove these children from their parents.  We are dealing 
with clause 37, which is about dealing with the removal of children without a warrant; so let us get back to the 
Bill and progress.  The member for Murray-Wellington talked about matters concerning a teacher’s behaviour, 
which, in my view of what he said, sound horrific and need urgent attention.  That is responsibly the role of the 
DG of Education and Training under the provisions of the School Education Act, which prescribes powers to 
deal with that situation.  I am more than happy for my director general, either now or in the morning, to ring the 
DG of Education and Training and make sure that the member for Murray-Wellington’s legitimate complaints 
are examined.  There is absolutely no need for this Bill to be amended in any way to deal with matters 
concerning performance matters in a school.  If, however, concerns are reported to the Department for 
Community Development about the wellbeing of a child or the suspected abuse of children, the department will 
investigate that school.   

I cannot give a definitive answer to the question from the member for Hillarys because there is no number 
available of the times that my department has become involved in such cases.  However, the department 
interviews children on behalf of the Department of Education and Training, and the police must be called in if 
there are allegations of criminal activities.  I say to those parents that if they feel that their child or children have 
been or are at risk of being abused, but the parents have received no satisfaction from the Department of 
Education and Training, and/or if they believe a criminal offence has occurred, they ought to report that matter to 
the police. 

Ms S.E. WALKER:  I return to the clause and the removal of children who are being abused.  The minister said 
that in some instances - I do not know how many - when a child has been sexually abused by a stepfather or 
father who may be living in the home, the perpetrator, not the child, has been removed.  The minister said that 
services can be provided for the child.  How can an offender who was sexually molesting his child participate in 
the SafeCare program funded by the department?  I am concerned because a child could be at immediate risk, 
and that program is a two-year program.  How can an offender be kept away from a child for two years?  How 
does all that work?   

Ms S.M. McHALE:  I am happy for the department to give the member a briefing on the SafeCare program.  
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Ms S.E. WALKER:  No.  This is a very serious program.  We are talking about the protection of children who 
are being sexually abused.  I would like to know how offenders come to participate in a two-year program 
without being dealt with by the criminal justice system.  The minister is supporting a program that focuses on the 
perpetrator when it should be focusing on child protection.  This is one of the problems with this Bill.  The 
department is not focusing on child safety.  The advisers must be able to advise how much funding is given to 
child safety, which is a very serious issue.  How many perpetrators participate in the SafeCare program and how 
many are involved now?  Is a person ever reported by SafeCare officers to the police?  I know that officers send 
people to that program; they have told me, and the minister has told me.  I want to know how offenders come to 
participate in the SafeCare program.  I am concerned that the department is sending to that program perpetrators 
who sexually molested children.  What happens to the child?  How is the child protected from the perpetrator?  I 
do not understand how the perpetrator stays out of the home for two years.  I am concerned about the political 
connection; namely, that a member of the Greens (WA) is the program director.  I want to understand - I think 
we deserve an explanation from the minister - how much of the program the department funds, how many 
paedophiles are on the program and how many are being referred by the department?  More important, how are 
children protected by the department’s funding of this program?  

Ms S.M. McHALE:  That question is not relevant to clause 37.  I have answered questions in relation to the 
SafeCare program both on notice and in this Chamber.  I am happy for the member for Nedlands to have a 
briefing in as much detail as she likes on the costings and the SafeCare model of service delivery, which started 
in 1989 or 1990.  The member’s seeking detailed explanations is delaying the process of this Bill when a detailed 
briefing can be provided by the department.  I am happy to organise that if the member is interested.  
Ms S.E. WALKER:  I asked to have a briefing and everyone went quiet.  People were uncomfortable with it.  
Ms S.M. McHale:  Would the member like a briefing?   

Ms S.E. WALKER:  I asked the minister previously and she still has not provided the information.  Can I have 
the information?   
Ms S.M. McHale:  I am offering to arrange a briefing with the department.  Would you like a briefing?   
Ms S.E. WALKER:  Can the minister give me, tomorrow morning, the information that I have asked for today? 

Ms S.M. McHale:  Would you like a briefing?   
The ACTING SPEAKER (Mr A.P. O’Gorman):  This is not getting us anywhere.  
Ms S.E. WALKER:  Clause 37 is about children at risk.  I am exploring how the department deals with a child 
who is at risk of sexual molestation from a father or stepfather.  Why does the department support the SafeCare 
program?  The minister has said that some of the perpetrators stay in the home and services are provided.  What 
service is provided to the child in the home when the child has been sexually abused?  There does not seem to be 
an emphasis on that.  Clause 37 is supposed to provide protection when a child’s wellbeing is at immediate and 
substantial risk.  A child’s wellbeing is at risk when a child is being sexually abused by the father or the 
stepfather.  Often in these cases the mother does not want to acknowledge the problem and takes the father’s 
side.  I need to know what happens to the little boys or girls when the department is funding a SafeCare program.  
I am asking the minister to tell me.  What services are in place when a perpetrator goes off to SafeCare?  Will the 
minister please tell me how the minister intervenes under clause 37?  Why would the minister not take the child 
into care and protection?  How does the offender live out of the home for two years?  I am disturbed when I look 
at a web site funded by the Department for Community Development that says it is in the process of planning to 
extend its range of programs.  Is the department funding them?  The issue is important because it is all about 
sexual molestation in the family.  I am not concerned about the perpetrator; I want to see him behind bars.  I 
want to know what happens to the little boy or girl.  Will the minister tell me on what basis the child is not 
offered care and protection and what is offered to the child if an offender is sent to a program?   
Clause put and passed.  

Clause 38:  Action after child taken into provisional protection and care without warrant - 
Dr E. CONSTABLE:  This is another clause that requires the reader to read between the lines before deciding 
what it is all about.  Although it is easy to read, there are many unanswered questions between the lines.  Will the 
minister once again go through the clause with us.  It is a very important clause and it is related to clause 37.  We 
must go through it step by step to understand exactly its intention.  Subsection (2) reads - 
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If the CEO decides not to make a protection application or other application under this Part in respect of 
the child, then, subject to subsection (3), the CEO must ensure that, as soon as practicable after the child 
is taken into provisional protection and care, the child is returned to or placed in the care of - 

(a) a parent . . .   

I understand that this refers to when a child has been taken into care without a warrant and then the CEO decides 
that it is not necessary to make a protection application.  Under what circumstances will subclause (3) apply?  
Why would the CEO not make a protection application?  I take it there are a range of circumstances in which the 
CEO would make a protection application for the child to be returned to the parent or someone who has been 
caring for the child.  If I am interpreting subsection (3) correctly, it is of great concern.  It reads -  

If the child was in the CEO’s care immediately before being taken into provisional protection and care, 
the CEO may make any arrangement for the care of the child that the CEO considers appropriate.   

Am I to interpret this subclause to provide for a situation in which a child is in the care and protection of the 
State and circumstances occur that lead to the child being removed, without a warrant, from say a foster carer 
and taken into provisional care and protection.  In other words, a child is already in the care and protection of the 
State, and, without a warrant, the child can be taken out of that care and placed in a provisional care situation.  Is 
my interpretation correct?  If so, will the minister indicate how often this has occurred in the past 10 years, to 
give us some idea of the extent of this problem.  We are all aware of the examples in Queensland.  We need to 
understand exactly what has been happening in Western Australia to date and how this legislation will improve 
the situation for those children.  Under what circumstances will the CEO take children into care and protection 
under clause 38(3)?   

Ms S.M. McHALE:  An example would be the Crisis Care Unit being called when a child is found wandering in 
the streets.  There are two possible different circumstances.  One may involve a child being taken into 
provisional care from the home, and the other may involve a child not known to the department and not already 
in the chief executive officer’s care.  The child wandering the street would be taken into provisional care, and the 
following day investigations would be made.  Subject to those investigations, a decision would be made on 
whether a court order should proceed and a decision to take the child into care would ensue.  It could well be that 
the child’s living conditions were not suitable and that the family needed emergency accommodation.  It could 
well be that work would be done with the family to support it, rather than take the child into care.  The member 
is quite right in saying that subclause (3) relates to a child already in the care of the CEO.  There could be a 
range of examples.  For instance, the foster carer could be taken seriously ill in an emergency situation, as a 
result of a heart attack or being injured in some way.  The CEO would then make alternative arrangements for 
the child.  There could be an allegation of abuse, in which case the CEO would then make alternative 
arrangements for the child.  Those are two examples of when subclause (3) might apply when the child is already 
in the care of the CEO. 

Ms S.E. WALKER:  If a child is being sexually abused by a father or stepfather and is taken into provisional 
protection and care under clause 37, can clause 38 be invoked as a result of speaking to the mother?  The clause 
refers to “a parent”, not “parents”.  In those circumstances, could the child be left with the mother? 

Ms S.M. McHale:  Of course it is possible, but each situation would be assessed on the basis of the protective 
nature of the environment of the child. 

Ms S.E. WALKER:  A father could go to the SafeCare program, and a child could be left with the mother, under 
the provisions of clause 38, and the CEO would not have to take any action.  Is that right? 

Ms S.M. McHale:  It is possible that the perpetrating parent could be arrested and be on remand.  It would then 
be a matter for the department to assess whether the remaining parent was offering a protective environment.  
Let us say that it was the mother.  If the mother was able to protect that child, the child would be returned. 

Ms S.E. WALKER:  The offender could be on remand and on bail if he went on the SafeCare program, could he 
not? 

Ms S.M. McHale:  Yes, and if the department felt that the alleged perpetrator was a threat to the child and that 
the mother was not able to protect the child from that perpetrator, the department would continue to remove the 
child.   

Ms S.E. WALKER:  How does the department monitor whether the child is safe in those circumstances?  How 
does the department know that the perpetrator is not sneaking back?  What happens? 
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Ms S.M. McHale:  The department has regular contact with that child and that family. 

Ms S.E. WALKER:  Would it ask the child?   

Ms S.M. McHale:  It has contact on a regular basis. 

Ms S.E. WALKER:  How often? 
Ms S.M. McHale:  I think the answer is that it can vary.  It could be daily or weekly contact; it could be contact 
through a psychologist or counsellor if the child is having counselling.  There are a variety of ways in which the 
department would monitor the situation for the safety of the child. 

Ms S.E. WALKER:  If, for instance, grievous bodily harm has been committed against the child and the father is 
on remand and bailed, how does the department ensure that the father does not go back into the home?  How 
does it work in practice?  Who contacts whom?  How does the department monitor what is happening in the 
home? 

Ms S.M. McHALE:  In all likelihood it would be a condition of bail that the person not return home or not be 
seen with the child or children unsupervised.  In those circumstances, it is highly likely that the department 
would demand supervised access or contact, if there were any access at all.  Clearly, each situation varies but it is 
quite possible that access would not be granted if the alleged perpetrator were considered to be a threat.  The 
system cannot be absolutely watertight and the circumstances would have to be monitored.  The minute that the 
department was made aware of any threat to the child, which could happen through family members, neighbours, 
informal networks, schools, doctors, counselling and other ways, the department would then act to remove that 
child.  If a breach of an order had occurred and the child was threatened, the department would seek to remove 
the child because it would no longer be able to trust the mother or other family member, whoever it was.  The 
department would therefore act to remove the child. 

Dr E. CONSTABLE:  I am at a bit of a loss to understand subclause (3).  I think I must have missed something 
in the minister’s explanation.  Clause 38 is headed “Action after child taken into provisional protection and care 
without warrant”.  Subclause (3) applies to a child already in the care and protection of the State, CEO, 
department or whatever.  One of the examples the minister gave was of a foster carer having a heart attack or 
being ill and departmental officers having to enter the house without a warrant.  If the child is already in the care 
and protection of the CEO, why would a warrant be needed in the first place?  Surely in the case of illness, it 
would be commonsense that the department would not need a warrant to change the circumstances of a child to 
place the child in another caring situation.  Does it mean that in circumstances in which a child is already in care, 
the foster carer has a heart attack, departmental officers enter without a warrant and the child is taken out of the 
home and placed somewhere else, that all those other steps must be followed; that is, within two working days a 
decision must be made on whether to apply to the court, an application to the court must be made within three 
working days, and so on?  Does the department have to go back through the court system to place the child 
again?  It seems a very cumbersome way of dealing with that situation.  I can imagine that officers would need to 
enter a foster carer’s home, maybe even using force, if they suspected some abuse of the child.  However, I am 
not sure why this fairly lengthy process would be needed in the case of illness of a foster carer. 

Ms S.M. McHALE:  I am informed that my examples may not have been the best, and I will give some others. 

Dr E. Constable:  I was hanging on every word. 

Ms S.M. McHALE:  I am grateful for that.  I am being given some other examples that might help to clarify the 
clause.  If a child absconded from a foster carer and was picked up by the police or the department, the 
department would then invoke this clause. 

Dr E. Constable:  What about the suspected abuse of a child? 

Ms S.M. McHALE:  If we suspected abuse and thought that a child’s wellbeing was at risk, we would remove 
that child and place the child elsewhere. 

Sitting suspended from 6.00 to 7.00 pm 

Dr E. CONSTABLE:  I think the minister was on her feet at six o’clock and was explaining subclause (3).  I am 
not sure whether she had finished her remarks.  I had asked her for some further examples to clarify the point I 
raised.  If the minister has anything further to add on subclause (3), I would be more than happy to hear further 
clarification to follow on from my comments.  I would also like the minister to turn her attention to subclause 
(4), and particularly to paragraph (a).  I ask the minister to give us some idea of prescribed areas of the State.  
The subclause states -  



Extract from Hansard 
[ASSEMBLY - Tuesday, 30 March 2004] 

 p1189b-1229a 
Ms Sue Walker; Mr John Bradshaw; Dr Elizabeth Constable; Ms Sheila McHale; The Acting Speaker (mr A.P. 
O’gorman); Acting Speaker; Mr Rob Johnson; The Acting Speaker (mr A.J. Dean); Ms Alannah MacTiernan; 
Mr Jeremy Edwards; Mr Tony O'Gorman; The Acting Speaker (mr P.W. Andrews); Mr Bob Kucera; Mr John 

Hyde; Deputy Speaker 

 [16] 

. . . the CEO must make the application - 

(a) if the child is taken into provisional protection and care in a prescribed area of the 
State, as soon as practicable after the child is taken into provisional protection and 
care; 

Will the minister give us some idea of the sorts of delays that might be experienced, and the practicalities of this 
paragraph?  What measures will the CEO or her delegated officers take to act as speedily as possible to make 
those applications?  Paragraph (b) is fairly straightforward, but paragraph (a) requires explanation by the 
minister so that we can understand some situations.  I ask the minister to provide some examples to illustrate that 
point, as they would be very useful.   

Ms S.M. McHALE:  In relation to subclause (3), I was also going to give the example of a child being removed 
from a foster care situation by his or her parents.  In that example, the child would basically be abducted from a 
care situation, supervised access or some other - 

Dr E. Constable:  Does that happen very often?   

Ms S.M. McHALE:  It does not happen often, but it does happen.  I know of two cases that have occurred in the 
three years that I have been minister, so it does happen. 

Dr E. Constable:  How many cases of abuse by foster carers have you come across since you have been minister?   

Ms S.M. McHALE:  I would be relying on my memory.  I know that these questions have been asked.   

Dr E. Constable:  That is okay.  Approximately?   

Ms S.M. McHALE:  Does the member want the number of sexual abuse allegations that have been substantiated 
since I have been minister?   

Dr E. Constable:  No, I have not asked for that.  How many times have children been removed under the sorts of 
circumstances we are talking about because of suspected abuse by foster carers?  I am not talking about 
substantiated abuse.  This is the first step.   

Ms S.M. McHALE:  I cannot provide that figure.  I would be happy to see whether the department can get that 
figure for the member.  I want to be clear about this.  The member wants to know the number of children who 
have been removed from -  

Dr E. Constable:  Under the circumstances outlined in subclause (3).   

Ms S.M. McHALE:  But specifically from foster carers.   

Dr E. Constable:  From foster carers because children were at risk.   

Ms S.M. McHALE:  This provision does not apply only to children being removed from a foster care situation.   

Dr E. Constable:  I understand that, but I am asking specifically about foster carers.   

Ms S.M. McHALE:  Okay.  I will see whether we can get that information fairly quickly.  The member also 
asked about subclause (4)(a).  I am informed that this provision has been put into the Bill in this way to deal with 
issues in remote and regional Western Australia, where it might not be possible to apply and adhere to two 
working days.  It will be prescribed in the regulations.  It will apply in or is intended to make provision for 
remote places in the State.   

Dr E. Constable:  I understand that.  My question was: what sorts of delays would be acceptable?  If the Bill 
provides that the application must be made within two working days in the city or regional centres, what sorts of 
delays would you imagine happening?   

Ms S.M. McHALE:  My view is that this action needs to be taken as quickly as possible.  I am informed that it 
would not occur much later than two days, but it might be three days.  It would not be a week.  We are not 
talking about extended periods.   

Ms S.E. WALKER:  How would that work?  I have some notes from Francis Lynch, the Chairperson of the 
Children’s, Youth and Family Agencies Association.  I would like the minister to explain this point, because I 
would like to understand how it works.  If a child were already in care and the CEO decided to make a protection 
application, would the child be in a remote area?   

Ms S.M. McHale:  It could be.   

Ms S.E. WALKER:  How? 
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Ms S.M. McHale:  The child could be in a foster care situation.   

Ms S.E. WALKER:  Yes, but if the child had been taken into care and protection by the department, would the 
child be in a remote area?   

Ms S.M. McHale:  Where would it be?   

Ms S.E. WALKER:  I do not know why the minister is shaking her head.  I will put it this way: the department 
goes to a remote area, apprehends a child and takes it to a country town.  The CEO then makes a decision.  If the 
child were in care, why would it be in a remote area?  I ask the minister to give me an example.  She should not 
look quizzical or as though I am stupid.  I am asking the minister a simple question. 

Ms S.M. McHale:  I did not say that, member for Nedlands.   

Ms S.E. WALKER:  No; I am not saying that.  If the minister is dumbfounded by the question, she probably 
does not understand how the remote areas of the State operate.  I am asking the minister how an apprehended 
child could be in a remote area of the State.  Are there departmental officers in remote areas of the State?  

Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  I ask the minister to tell me, for goodness sake! 

Ms S.M. McHALE:  If the member sits down, I will outline the absurdity of her logic, her lack of preparation 
and the lack of information she has about the working of this department.  What an absurd statement that was!   

Ms S.E. Walker:  I am asking a question; I am not making a statement.   

Ms S.M. McHALE:  The member for Nedlands should read Hansard to see how absurd her contribution to this 
debate has been.   

Ms S.E. Walker:  I am asking you how.   

Ms S.M. McHALE:  If the member for Nedlands were prepared and had been briefed on the workings of this 
department, three quarters of the stuff she has asked would not have needed to be answered.  A child would be 
taken into care.  A foster carer could be based in a remote community.  There could be a group home or hostel 
facility in a town for which the Children’s Court might not have a visiting magistrate.  It is not logical to think 
that just because a child lives in a remote area, he or she would not be in care in a remote area.  The child could 
be in a different community. 

Ms S.E. WALKER:  The minister should refer to clause 37; she is obviously not with us.  It is about a child 
being taken into provisional protection and care without a warrant.  This concerns the action taken after a child is 
taken into provisional protection and care.  The child is already in protection and care.  How does a child come 
to be in provisional protection and care in a remote area?  Will the minister explain that? 

Ms S.M. McHale:  It could be a family care situation. 

Ms S.E. WALKER:  No, the child is apprehended by an authorised officer of the department.  The minister does 
not understand.  The child has been apprehended.  We are talking about what happens to a child after he has been 
apprehended and there is a protection application.  If that happens in the Kimberley, where does the child go 
when he is apprehended? 

Ms S.M. McHale:  The child could go to a family placement, foster care or a hostel.  

Ms S.E. WALKER:  Let us stick to the Kimberley.  If a child is apprehended by a departmental officer, I assume 
the office in the Kimberley will know that the child has been apprehended.  The chief executive officer or 
delegated officer will make a decision.  Why does it take more than two working days?  I want to understand the 
system.  If the department already knows that the child is apprehended in the Kimberley, I presume there must be 
an office in the Kimberley.  How many departmental offices are in the Kimberley? 

Ms S.M. McHale:  I do not have the answer to that question. 

Ms S.E. WALKER:  The minister does not know? 

Ms S.M. McHale:  I do not have the answer. 

Ms S.E. WALKER:  Do the minister’s advisers know? 

Ms S.M. McHale:  We will find out that information for the member.  There is no need to look it up now. 
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Ms S.E. WALKER:  The minister is telling me that she does not know how many departmental offices she has in 
the Kimberley. 

Ms S.M. McHale:  I am telling the member that I do not have that information available to tell her right now. 

Ms S.E. WALKER:  In that case, she cannot answer anything about clause 38(4).  The issue is this: if a child is 
apprehended and taken into care in the Kimberley, it must be taken somewhere and the departmental office must 
know.  Therefore, if the departmental office knows, it must be in a country town unless there are offices in the 
Kimberley that are not located in a country town.  How can the department know that it takes more than two 
working days?  Has the minister ever travelled north of the twenty-sixth parallel?   

Clause put and passed. 

Clause 39:  Provisional care plan - 

Dr E. CONSTABLE:  I draw the attention of the minister to subclause (4).  I want her to clarify some aspects of 
it.  The subclause states - 

As soon as practicable after the CEO prepares or modifies a provisional care plan, the CEO must ensure 
that a copy of the care plan or modification, as the case requires, is given to - 

(a) the child; 

(b) a parent of the child; and 

(c) any other person considered by the CEO to have a direct and significant interest in the 
wellbeing of the child. 

The minister also has an amendment on the Notice Paper that refers to “any carer of the child”.  I interpret that to 
mean at least four people could be given a copy of the plan or modification of the plan.  Let us start with the 
child.  There would be no sense in giving a copy of a plan to a child aged under five years or even older.  This is 
not clear.  The child is the child; he might be only six months old.  A copy of the plan would not be given to a 
six-month-old child.  This is vaguely written.  At what age would a child be given a copy of the plan?  In what 
way would an officer of the department go through the plan with the child and explain it?  At what age would 
that occur?  Would it be done with an 18-month-old or a two-year-old?  Where does it start?  This is pretty vague 
and it does not make a lot of sense.  It would make sense only with a child old enough to read and understand it.  
Will the minister give me some idea of the procedures that surround that?   

Paragraph (b) states that a copy must be given to a parent of the child.  Children have two parents.  Do both 
parents get a copy?  What if the parents are divorced and only one has sole custody of the child?  What will 
happen then?  Will both parents get a copy?  I could give the minister lots of other examples, but perhaps we 
could start there.  According to the amendment, any carer of the child could be given a copy.  A child may have 
a nanny because both parents work.  Does the nanny get a copy?  Do the child-care workers at the day care 
centre get a copy?  Who is “any carer of the child”?  That refers to the minister’s amendment.  I know we are 
getting ahead of ourselves, but we may as well look at it in sequence because that is the way it will follow.  Who 
would be “any other person considered by the CEO to have a direct and significant interest in the wellbeing of 
the child”?  Would it be his or her teacher, the principal of the school, a next door neighbour or a grandparent or 
an aunt?  How far does it go in giving out copies?  How many people would get a copy?  Let us assume that the 
child has aunts and uncles who are very concerned about him or her.  Do the four concerned grandparents get a 
copy?  I find this subclause very vague.  We need to know who will get a copy of the care plan and for what 
purpose more than three or four people will be given a copy.  What involvement will they have; is it just for their 
information or for them to discuss and work with officers to modify the plan?  How far will things go in 
spreading copies around?  This is very important because it will give a some insight into how this will work.  A 
considered explanation would be very helpful. 

Ms S.M. McHALE:  I thank the member for Churchlands for the question.  The intent behind the clause goes to 
the need for children to be aware of, and involved in, the planning and the arrangements made on their behalf.  It 
is based on the principle that those involved in the care of a child need to be aware of what the department is 
doing and plans to do with the protection and care of the child.  I point the member to two important clauses to 
answer her first and very appropriate question about managing a child who is six months old or two years old etc 
and cannot read.  It is important to understand the phrase “as the case requires”.  Secondly, and perhaps more 
importantly, I refer the member to a clause that we have not yet dealt with, which is clause 127.  That sets out the 
effect of the provision requiring a document to be given to a particular person or child.  I refer the member to 
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clause 127(3) at pages 78 and 79 of the Bill.  If the department believes that a child does not have the level of 
maturity to understand the document, the requirement to provide the document does not hold.  There is an 
element of discretion.  That is the first point to be made.   

In relation to parents, again, “as the case requires” applies.  I am informed that the term “parent” refers to one or 
both of them.  If two parents were involved with the child, if appropriate, both parents would immediately get a 
copy of the plan.  I am proposing to amend this clause to take account of feedback from the Children’s, Youth 
and Family Agencies Association about the importance of having the carer have access to the plan.  The foster 
carer has day-to-day responsibility for the child, and we are often informed by the Foster Care Association of 
Western Australia that foster carers do not have sufficient information about and input into the planning and care 
provided for the child.  This is a significant attempt to ensure that those who are immediately involved in the 
care of the child know what the department will be doing and providing.  I am talking about a plan that, amongst 
other things, will refer to content and access of parents.  It could involve the educational planning for the child, 
so it would make sense that the element of the plan that deals with education may be referred to the teacher.  In 
reference to “any other person considered by the CEO to have a direct and significant interest in the wellbeing of 
the child”, it is not intended that these plans be distributed willy-nilly.  This is very much about protection of the 
child.  However, there may well be significant others, like a grandparent, who would be involved in providing 
some form of care to the child.  It is an attempt to ensure that those people involved in the decisions on the care 
of the child and who have some input into that care, know what the department will be doing on the care plan for 
that child.  

Dr E. CONSTABLE:  I will develop the theme of clause 39(4)(b), about the parents of the child.  I am aware of a 
case in which both parents are either in jail or about to go to jail.  To what extent do those parents remain 
involved, or are they involved at all in the plan?  Do they get copies of it, and is the plan discussed with them by 
officers of the department?  When are they not part of this clause, and not considered?  What about the instance I 
have heard of in a couple of cases in which children have been living with their mother, and the mother has been 
institutionalised in a mental health institution.  The mothers’ opinions, in those cases, have been given a lot of 
credence by officers of the department, and other members of the family have not been given that same credence 
when it comes to what will happen to those children and where they will live.  I would be very interested to 
know whether, in those instances, those parents will get a copy of the plan and be involved in the creation and 
modification of the plan and the ongoing thinking and planning for their children.  I imagine there are instances 
in which it would not be appropriate for parents to continue to be involved, and I would like some examples of 
circumstances in which it is considered inappropriate for parents to be involved in the ongoing planning and 
development of the care plan for those children.  

Ms S.M. McHALE:  I am advised that the department endeavours to involve the parents in the development of 
the plans wherever possible.  It would have to be a case of severe incapacity or impairment for the parent not to 
be involved.  The involvement does not necessarily mean that what the parents want is what is ultimately 
included in the plan, because some parents have absolutely unrealistic expectations of what they can do, and 
access is one example.  In most cases the parents would be involved in some form in the development of the 
plan.  

Dr E. CONSTABLE:  I asked the minister to give examples of circumstances under which parents would not be 
included.  I will give a hypothetical example in which both parents are in jail because they have been sexually 
abusing their children.  Would those parents still be involved in ongoing planning for their children’s welfare?  If 
they would not be, perhaps the minister can provide other examples to give me an idea of when parents would be 
excluded from being involved.  At what stage does one say that enough is enough - it is not in the child’s best 
interests to have the parents involved in the ongoing welfare of the child? 

Ms S.M. McHALE:  If the parents were in jail, they may well still be involved in the planning.  If they made 
suggestions that were inappropriate to the protection of that child - for instance, receiving photographs when the 
department knows that the perpetrators will be doing odd things to the photographs - then those suggestions 
would not be taken into account in the plan.  An obviously example of where the parents would not be involved 
is if the parents cannot be found.  That would be the most obvious example of where it is just not feasible, and it 
does happen.  

Dr E. Constable:  What you are saying is that there are very few instances in which parents are not involved in 
knowing about the care of their children.  No matter what they might have done to them, in terms of physical or 
sexual abuse, they are still involved in the ongoing planning, and they are made aware of what is happening with 
their children.  
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Ms S.M. McHALE:  I am informed that the department endeavours to include the parents in the development of 
the plan because they may still have views on what schools the children will attend and which other relatives 
might be appropriate for them to have contact with.  I am informed that, notwithstanding the offence, the 
department does not automatically exclude certain categories of parents from being involved in the planning. 

Dr E. Constable:  The school a child attends depends on where the foster carers are, and we all know that 
children get moved around from one foster carer to another and have to move schools.  That was one of the 
points I made in my second reading contribution.  That is not a very helpful example.  They might want the 
children to go to a high-fee, non-government school.  

Ms S.M. McHALE:  Notwithstanding the member’s anxieties, I am informed that the department, in practice, 
endeavours to involve the parents in the care plan.   

Dr E. Constable:  I do not particularly have anxieties about it; I just want to know how it works and where the 
end of the line is when a parent would be excluded.  You have not really given me an example of where they 
would be excluded.  There may not be any.  

Ms S.M. McHALE:  I am being informed that there are no automatic categories of exclusion.  

Dr E. Constable:  If parents abandon a child and are not around, of course they do not get a copy of the plan.  
You have not given me an example where you would say that the parents will not be involved.  I do not have an 
opinion about whether they should or should not be; I just want to know what happens in practice.  

Ms S.M. McHALE:  I am being informed that there is no exclusion of parents.  There may be minimal 
involvement or considerable involvement, but there is no automatic line.  

Dr E. Constable:  I was not suggesting that there is an automatic line; I am just looking for an example.  

Ms S.M. McHALE:  The department does not say that parents are not involved.  

Dr E. Constable:  All parents are involved to some extent.  

Ms S.E. WALKER:  Is it current practice to get a provisional care plan?   

Ms S.M. McHale:  Current policy requires a provisional care plan to be made within five days.  

Ms S.E. WALKER:  Is a provisional care plan in place for every child who is in care at the moment? 

Ms S.M. McHale:  I understand that that is current policy.  The reason this provision has been included in the 
Bill is that the practice has not been as thorough as I would like it to be.  It is inconsistent in its application and is 
certainly not monitored.  Therefore, it is important that it is contained within the legislation, to make sure that it 
is absolutely clear that that occurs.  This is very much a part of ensuring that early planning provisions are in 
place for children in care, and that it actually happens.   

Ms S.E. WALKER:  Is the current practice ad hoc?   

Ms S.M. McHale:  That is probably a reasonable way of putting it.   

Ms S.E. WALKER:  Does any statutory body oversee the department?   

Ms S.M. McHale:  The Ombudsman would be the most -  

Ms S.E. WALKER:  No government department can look into the Department for Community Development to 
analyse it and see what is going on.  Is there a statutory body that has the power to do that?   

Ms S.M. McHale:  The Ombudsman would do that.  The answer is no.  

Ms S.E. WALKER:  I thank the minister.  The Child Protection Council has no statutory authority, does it?   

Ms S.M. McHale:  No.   

Ms S.E. WALKER:  Does the Child Death Review Committee not have statutory authority?   

Ms S.M. McHale:  That is established under the Community Services Act, but it does not have any statutory 
powers.  

Ms S.E. WALKER:  No government department in this State has the power to look into what the department is 
doing, does it?   

Ms S.M. McHale:  The Ombudsman would.  It is the same with the police and the Anti-Corruption Commission 
-  
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Ms S.E. WALKER:  The minister is talking about individual cases.  I am talking about a statutory body that has 
access to the department.   

Ms S.M. McHale:  The Auditor General has done several reviews into the adequacy -  

Ms S.E. WALKER:  No other department, such as the Inspector of Custodial Services, for instance, has the 
ongoing ability to examine the department.   

Ms S.M. McHale:  Not at this stage.  

Ms S.E. WALKER:  The minister has no intention of making that available. 

Ms S.M. McHale:  You don’t know what is in my mind.  

Ms S.E. WALKER:  I do, actually.  The member has been a minister for three years, so we do know what is in 
her mind; it is not much.  The minister has known that there has been no statutory body that is able to look into 
the department.   

Ms S.M. McHale:  Wait and see.  

Ms S.E. WALKER:  There is no provisional care plan in place for a lot of children in state care.  We do not 
know what happens to these children when the department takes them into its care.  The government has no 
vision about what happens to those children.  Not all children have a provisional care plan.  What happens to the 
children who do not have a provisional care plan?  How does that work?   

The ACTING SPEAKER (Mr A.J. Dean):  Does the minister want to move her amendments en bloc?   

Ms S.E. WALKER:  I asked the minister what happens to children in this State who have no care plan.   

The ACTING SPEAKER:  The member for Nedlands cannot speak again unless she calls a point of order, 
because she has just spoken.   

Ms S.M. McHALE:  I move the amendments standing in my name -  

 Page 33, line 29 - to delete “and”. 

 Page 33, after line 29 - to insert -  

  (c) any carer of the child; and 

The effect of these amendments is to include the carer of the child as a separate category.  This issue was raised 
by the Children’s, Youth and Family Agencies Association.  Essentially, the argument is that the construction of 
the clause did not make an explicit category for the carer.  Therefore, whether the carer would be provided with a 
copy of the plan is at the discretion of the chief executive officer.  The carer is the person who would work 
intensively with a child; therefore, it makes sense to include the carer as a category in his or her own right rather 
than as it is currently applied under paragraph (c).  I was happy to accept the views of CYFAA in this case; 
therefore, I have moved that the word “and” in clause 34(4)(b) be removed and the words “any carer of the child; 
and” be inserted.  That will give effect to CYFAA’s concerns that foster carers, departmental hostel workers or 
other carers receive a copy of the care plan.   

Ms S.E. WALKER:  I have received some notes from Francis Lynch, the Chairperson of the Children’s, Youth 
and Family Agencies Association, who is concerned about the provisional care plans that the department must 
complete within seven days of a child being removed from his or her parents.  He says that this clause gives total 
control to the department; that it does not appear to be reviewable by the Children’s Court; and that it does not 
allow any input by the child, parent or carer.  The member for Churchlands asked the minister to whom the plan 
would go.  Is it true that the child, the parent or the carer will have no input into the plan?  Who will review the 
provisional care plan of a child?  Would the plan go to the Children’s Court?  Given that there is an ad hoc 
arrangement with the provisional care plan, what training does it involve?  Some sort of training in provisional 
care plans must be given.  How many people in the department draft provisional care plans?  How long do they 
take, and what sort of training is in place for that?  I raise that issue because, having read the Crime and 
Misconduct Commission report, I know that the training - or lack of it - in that department was very apparent; 
there were a lot of young people in the department.  How many people have involvement in these sorts of plans 
and what training do they have?   

Ms S.M. McHALE:  All caseworkers who are involved in the care of a child would prepare a case plan.  There 
are various modules of training.  There are modules of training to look after children.  Those modules take 
account of the preparation of the provisional care plans.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 30 March 2004] 

 p1189b-1229a 
Ms Sue Walker; Mr John Bradshaw; Dr Elizabeth Constable; Ms Sheila McHale; The Acting Speaker (mr A.P. 
O’gorman); Acting Speaker; Mr Rob Johnson; The Acting Speaker (mr A.J. Dean); Ms Alannah MacTiernan; 
Mr Jeremy Edwards; Mr Tony O'Gorman; The Acting Speaker (mr P.W. Andrews); Mr Bob Kucera; Mr John 

Hyde; Deputy Speaker 

 [22] 

Ms S.E. WALKER:  Can anyone from any level in the department prepare a provisional care plan?  If so, would 
they be supervised by anyone?  It is a significant matter to draw up a care plan for a child.  Does that happen?   

Ms S.M. McHALE:  All caseworkers would be involved in the development of care plans.  They would be 
supervised by their team leaders.   

Ms S.E. WALKER:  Does the Children’s Court review the care plans?  Is there any input from the child, the 
parent, the carer or any other interested person?   

Ms S.M. McHALE:  The Children’s Court does not review a provisional care plan.   

Ms S.E. Walker:  What about my other question?   

Ms S.M. McHale:  What was the other question?   

Ms S.E. Walker:  Is there any input from a parent, a child, a carer or any other interested person?   

The ACTING SPEAKER:  The question is that the amendment be agreed to. 

Ms S.E. WALKER:  I ask the minister for the third time: is there any input from the child, the parent, the carer or 
other interested person in the plan, or are they just given the plan?  

Ms S.M. McHALE:  The parents would be involved in the preparation of the care plan.  I thought I had made 
that absolutely evident to the member for Churchlands.  The carers would not necessarily be involved in the 
development of a provisional care plan for the child, depending on the maturity of the child.   

Ms S.E. WALKER:  Francis Lynch from CYFAA has said that the importance of this clause is that a child may 
stay in the provisional stage of a legal process for months, and sometimes even for over 12 months in current 
circumstances.  He has said also that it is unreasonable that the department is not able to be questioned on these 
initial plans.  Does the minister think that is right?  Is it unreasonable that the department cannot be questioned 
on these plans?  Is there any way in which the department can be questioned?   

Ms S.M. McHALE:  I am informed that even though it is not mandatory for the care plan to go before the 
Children’s Court, the plan could, and probably would, come under scrutiny during an application for an interim 
order.  One of the reasons for the amendments to the Bill is that I and the director general do not want children to 
be in provisional care for months on end.  This Bill is in response to some of the major criticisms of the 
department -  

Ms S.E. Walker:  By whom?   

Ms S.M. McHALE:  The member has said it herself.  CYFAA has criticised the department -  

Ms S.E. Walker:  Who else?  The minister keeps telling us that, but we are never told who these people are. 

Ms S.M. McHALE:  Parents, the Western Australian Council of Social Service, the Aboriginal Legal Service - 
basically anyone who has anything to do with the department.   

Ms S.E. Walker:  What is happening at the moment that they are complaining about?   

Ms S.M. McHALE:  One of the things that they are complaining about is that the department does not have 
appropriate legislation under which to operate.  That is one of the fundamental criticisms of the department.   

Ms S.E. Walker:  But the chairperson of CYFAA is saying that this legislation means that a child can stay in the 
provisional stage of a legal process for months, and sometimes even for over 12 months.  Is that right?  How 
does that resolve the issue?   

Ms S.M. McHALE:  The department will need to seek permanent orders as quickly as possible, so the child will 
not languish in care arrangements that are not monitored and not planned.   

Ms S.E. WALKER:  Is a provisional care plan different from a care plan under clause 88?   

Ms S.M. McHALE:  Yes.   

Ms S.E. WALKER:  The problem, as pointed out by Francis Lynch, is that clause 88(3) distinguishes a 
provisional care plan - the one we are discussing at the moment - from a care plan, thereby perhaps preventing a 
provisional care plan from being reviewed by the process outlined in clause 89.  Why under clause 89 must there 
be a review of a care plan but there need not be a review of a provisional care plan?   
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Ms S.M. McHALE:  A provisional care plan is intended to cover the period from when the child first comes into 
care to when the court order is made; that is, the interim care period.  It is certainly my intention and that of the 
director general that that period be as short as possible.  After a court order has been made and the type of 
protection order has been determined, a care plan will then be developed.  The care plan will be monitored by the 
case review board, and ultimately by the State Administrative Tribunal.  

Amendments put and passed.   

Clause, as amended, put and passed.   

Clause 40:  Power to keep child under 6 years of age in hospital -  
Dr E. CONSTABLE:  This is another clause that will give a lot of power to certain people.  We need to be very 
cautious about giving people that power.  In this case the power will be bestowed on the “officer in charge” of 
the hospital, which could be not only a government-run hospital but also a private hospital.  Is the “officer in 
charge” the chief executive officer or the chief medical officer?  A lot of people hold very senior positions in 
hospitals that could fall into this category.  Just as the CEO of the department has the power to delegate, will the 
officer in charge of the hospital have the power to delegate that power to another person in the hospital if he 
wants to go away for a holiday or it is a weekend; and, if so, to whom can that power be delegated?  A decision 
may be made by those who are caring for the child that the child is at some risk and should be detained in 
hospital under this clause.  Who will make that decision if the officer in charge is not present?  How will this 
work in practice?  We need to be practical about these things.  The minister has pointed out that sometimes 
people need to act swiftly.  If time is of the essence, then the officer in charge of the hospital may not be around 
to be involved in the decision making.   

Why has the minister chosen the age of six for this clause?  That is a pretty arbitrary decision.  A 10-year-old 
child might well be at terrible risk if he were to leave the hospital with his parents.  Why not include all children 
who could possibly be in the department’s care; namely, those up to the age of 18?  Why the arbitrary age of six?  
Why not the age of seven or eight?  What will happen to children aged more than six if they are in hospital and 
are deemed to be at some risk?  How will this work in practice?  Why has the minister chosen children under the 
age of six when others might also be at great risk?  Subclause (4) provides that if a child is kept in a hospital 
under subclause (2), the officer in charge must notify the CEO of that action as soon as practicable.  Will it be 
the CEO of the department who is notified, or will it be someone who has a delegated responsibility?  If the 
minister could give some explanation of those matters I would be very pleased to hear it.   

Ms S.M. McHALE:  I thank the member for Churchlands for her questions.  The current Child Welfare Act 
provides for an age of six.  I am informed that the reason that the age of six was chosen is that six is essentially 
school age, and it is believed that a child aged below six is perhaps not as visible in the community as a child 
who is going to school.  I am led to believe that was the origin of the age of six in the current Act.  There was 
some discussion about whether that age was appropriate and should be retained, and it was determined that the 
age of six was not an issue or a barrier to the protection of children, so that age remains as it currently stands in 
the Child Welfare Act.  There was also discussion about older minors.  This provision is about protecting 
vulnerable, younger children who have the potential to be less visible in the community.  Some discussion took 
place on whether the age should be lifted, removed or reduced, but it was considered that this had worked in 
practice up to now and, overall, it was considered best to leave the age as it is in the current Act.   

Dr E. Constable:  What about the officer in charge?  

Ms S.M. McHALE:  I am led to believe that the officer in charge is the most senior person in charge of the 
hospital at that time.   

Dr E. Constable:  Can that person delegate?  

Ms S.M. McHALE:  I am informed that there is no specific power of delegation with regard to that.  However, 
advice may well be sought from another doctor or an officer in the hospital.   

Dr E. CONSTABLE:  The arbitrary age of six needs some exploration.  The minister’s explanation was pretty 
weak.  Perhaps, we could tackle this from another angle.  What happens if a seven-year-old is brought into the 
hospital, as subclause (2) states -  

. . . for the purpose of observation, assessment or treatment or otherwise to safeguard or promote the 
wellbeing of the child. 
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What happens to that child?  He or she cannot be kept in the hospital under observation for a couple of days and 
be protected.  What does the department do for a seven-year-old, an eight-year-old, a nine-year-old or a 10-year-
old who has been beaten up?  The minister’s explanation was “Well, that is what we have got now, so we are 
going to leave it that way.”  I thought that after 55 years of the current Act or whatever, a more up-to-date and 
sensible explanation would be available.  What happens to children in this situation who do not fall into this age 
group?  A group of children exist who may well be in a vulnerable state, yet they will not be protected by these 
powers.   

Ms S.M. McHALE:  I am informed that the holding powers have been rarely used and are not invoked often.  I 
am informed that the last holding issue in which the hospital - not the department - determined that the child 
would be detained against the parent’s wishes occurred two years ago at King Edward Memorial Hospital for 
Women.  At Fremantle Hospital the holding powers are used once a year or less.  Therefore, it is not something 
that in practice has created an issue around good practice.  If the parents of a seven-year-old child wished to 
remove that child from a hospital, and it was not in the child’s best interests, then the powers in the legislation 
would be invoked.  In all likelihood that would be done under clause 37, which we have just gone through. 
Dr E. Constable:  Therefore, the hospital has to notify the department and then the department -   

Ms S.M. McHALE:  The hospital is given the powers to detain the child.   
Dr E. Constable:  But we are talking about a seven-year-old. 
Ms S.M. McHALE:  In the case of a seven-year-old, the hospital would alert the Department for Community 
Development to the imminent threat to the child.  If the hospital thought that the parents were going to remove 
that child from the hospital, then the hospital would alert DCD and DCD would take action -   
Dr E. Constable:  What if DCD does not get there in time?  

Ms S.M. McHALE:  Then the department, in conjunction with the police, would have to seek that family and 
that child.   
Dr E. Constable:  It would be much easier if the hospital had the power to act on behalf of the children.   

Ms S.M. McHALE:  I said that there was significant debate about whether the age ought to be increased.  It was 
felt quite appropriate to leave it at six years of age, because there was no evidence to suggest that a need existed 
to increase the age limit.   
Dr E. Constable:  But this is a general rule, not a practice.  We are getting back to the point that this is a practice 
manual rather than a piece of legislation.  We need a general rule here.   
Ms S.M. McHALE:  The general rule is that the hospital has powers to detain a child of six years of age and 
under.  The general rule is that if a child above that age is threatened, DCD will come in with different powers.   
Ms S.E. WALKER:  This is not even a rule because the hospital does not have to do anything at all.  Clause 
40(2) states - 

If - 

(a) a child under 6 years of age is brought to a hospital for observation, assessment or treatment or 
is admitted to a hospital; and 

(b) the officer in charge believes on reasonable grounds that the child is in need of protection, 

the officer in charge may keep the child in the hospital for the purpose of observation, assessment or 
treatment or otherwise to safeguard or promote the wellbeing of the child. 

Why was the word “shall” not used in this provision?  Is the minister committed to child protection?   
Dr E. Constable:  What about the word “must”?   

Ms S.E. WALKER:  We have been through that one already, as the member for Churchlands knows, and the 
minister is not committed enough even to include “shall” in the legislation.  This Bill is providing us with the 
opportunity to strengthen child protection powers, but what does the minister do?  Nothing.  An officer in a 
hospital means the person in charge of the hospital for the time being.  It does not matter that the child may come 
into the hospital with broken bones with no reasonable explanation given by the parents.  The doctor may be 
worried and tell the chief executive officer that he thinks that some child abuse is going on.  However, the 
hospital does not have to report it.  In this case mandatory reporting raises its head again, because the minister 
could have included in this provision the words “shall keep the child”, but she did not.  This will not ensure that 
that child is protected until the police or someone can look at that child and make sure that he or she is okay.  I 
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can hear the member for Girrawheen twittering on in the background, as usual.  Does the member for 
Girrawheen know that the provisions in this legislation that the department could use to prosecute parents have 
never been used in the past year? 
Mrs C.A. Martin interjected. 
Ms S.E. WALKER:  If the member for Kimberley wants to say something, she should get up and speak.  I am 
not stopping her.   
The ACTING SPEAKER (Mr A.J. Dean):  Will the member for Nedlands address the Chair please? 
Ms S.E. WALKER:  If members want to start abusing me, they can get up and speak if they care about children 
in this State.  I have a problem with this Bill.  When I make a point on it, when I strike home or when I make an 
issue out of it, the other side does not like it and members opposite get personal.   

Several members interjected. 

Ms S.E. WALKER:  All right, get up and speak about children.  The members opposite who are interjecting are 
women; they should get up and speak on this Bill.  I rarely hear them speak in this Parliament on anything of 
significance, or at all.  My point is that the minister is trumpeting this as a child protection Bill -   

Mr R.C. Kucera:  Better then getting up and saying nothing.   

Ms S.E. WALKER:  The member should not start speaking about children. 

Ms M.M. Quirk interjected. 

Ms S.E. WALKER:  What does it mean?  It has never been alleged that I have had anyone stripped and beaten in 
my office.  That is what it means, member for Girrawheen.  If the minister wants to keep abusing me - 

Several members interjected.   

The ACTING SPEAKER:  I warned the member to address the Chair.  This is getting out of the hand.  Will the 
member speaking please address clause 40.   

Withdrawal of Remark 

Ms A.J. MacTIERNAN:  I seek to have the member for Nedlands withdraw those disgraceful comments she 
made about the member for Yokine. 

The ACTING SPEAKER (Mr A.J. Dean):  I did not quite hear the comment in the same terms, but I did warn 
members.  I will not order the member for Nedlands to withdraw, but she should address the Chair.  In that case, 
such instances would not occur. 

Debate Resumed 

Ms S.E. WALKER:  I am grateful for your protection, Mr Acting Speaker.   

Mr J.J.M. Bowler:  It reflects your personality. 

Ms A.J. MacTiernan:  Don’t stress her out! 

Ms S.E. WALKER:  We do not want to go into that again, do we, minister?  I am starting to get movie replays. 

The minister could have used “shall” so that when a doctor saw a child with broken bones, it would be 
mandatory for him or her to keep the child at the hospital and to report the matter.  The doctor will not have to do 
that under this provision.  The minister said that such a case had occurred at King Edward Memorial Hospital 
only once in the past two years.  I am not sure whether that is because only one child has turned up.  I would not 
have thought so.  Mandatory reporting raises its head again in relation to this clause. 

Clause 40 in this Bill is much more extensive than the relevant section of the Child Welfare Act.  Why did the 
minister include the penalty if only one or two children have been dealt with in that circumstance over two or 
three years?  Where did it come from, minister?  Was it another State?   

Ms S.M. McHALE:  “Shall” - in other words, to make it imperative - was not used because circumstances could 
arise in which it would not be warranted for the hospital to detain a child.  In other words, it is hypothetical, but 
the department may decide to take out an application.  The penalty is part of the Bill as a deterrent. 

Ms S.E. WALKER: The Queensland Crime and Misconduct Commission report stated that this is such an 
emotionally charged area that one will always get complaints.  That is understandable.  No system is infallible.  
However, the minister is gingerly going around this department trying to protect it.  A child may enter hospital 
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with broken bones.  The Bill provides an opportunity to state that doctors must report such circumstances.  The 
minister states that doctors may get it wrong.  Those things happen.  This Bill is being lauded as the child 
protection Bill, but it is not - it is doing everything but that.  The minister is too scared to put “protection” into 
the title of the Bill.  The Crime and Misconduct Commission in Queensland brought down its report in January, 
but, unfortunately for the minister, this Bill was already in the House at that time.  That was the biggest blue this 
Government has made.  Queensland has a much more modern Bill than this Government’s measure before the 
House.  This Bill was just knocked up in 1997 by the former coalition Government, but it never reached the 
party room or Cabinet.  It has been polished up a bit.  A few elements have been taken from different Acts.  
However, the reality is that the Crime and Misconduct Commission in Queensland has stated that the department 
in that State is a shambles.  Although the Queensland Children’s Commissioner has oversight over the 
department, a child guardian will go into the department to look at its records.  Mandatory reporting is part of 
that process.  This State has no such thing.  No statutory body has oversight over what is happening in our 
department in Western Australia.  This department operates on its own.  I do not suggest that there are not people 
in the department who are well meaning; I am sure there are, and I am sure there is a lot of goodwill in that 
organisation.  However, from what the minister is telling me, the department seems a bit of a shambles, as is this 
Bill - it is outdated and outmoded, yet it has been hailed as modern.  If the minister had read the Crime and 
Misconduct Commission report, she would know that this Bill is hopeless compared with what has been 
suggested in Queensland.   

This minister has the opportunity through this Bill to require that doctors in hospitals report when it comes to 
their attention that little boys and girls are being abused by their parents.  The minister is not doing so. 

Clause put and passed. 

Clause 41:  Power to move child to safe place -   
Dr E. CONSTABLE:  I wonder whether some of the examples the minister discussed in clause 38 apply to this 
clause better than they did to clause 38.  For instance, clause 41(2) reads - 

 An officer may move a child to a safe place if the officer finds the child at a place other than the child’s 
usual place of residence and the officer believes on reasonable grounds -   

Certain matters are then listed.  It could be applied to a child wandering the streets or locked or left in a car.  A 
child could be left in a vulnerable situation at home alone while the parents are at the pub or at the casino.  It 
could be a child found at a brothel.  I would like the minister to show me how the powers in clause 41 would not 
be applicable to her examples in clause 38, such as children wandering the streets, children in cars and children 
left home alone, rather than the power contained in clause 38, which relates to protection orders, removing 
children without warrants and such matters.  Why do we need both?  

Clause 41 seems to be quite straightforward.  A child is to be moved to a safe place; the parents are to be found, 
if they can be found; and the child would usually be returned to the family, perhaps with some supervision by 
and involvement of the Department for Community Development.  Why did I get those examples from the 
minister under clause 38 when they apply better to clause 41?  Perhaps they were not good examples relating to 
clause 38, and would better apply to this clause.   

Ms S.M. McHALE:  I thank the member for Churchlands.  This provision will apply to different circumstances.  
It will apply to children who, for instance, are on the streets of Northbridge.  They may be truanting.  The 
children may not require to be removed from their home, which is the power outlined under clause 38; namely, 
the power to apprehend without a warrant. 

Dr E. Constable:  You gave an example of a child in a car.  That child is not at home.  It was to be used under 
clause 38.  I would imagine it would be more appropriate to clause 41. 

Ms S.M. McHALE:  Not necessarily.  It may be that the police or the officer may return the child to the home.  
That relates to the powers enshrined in clause 41.  There may be a circumstance of a child roaming the street, 
and the child may need to be placed in temporary care for the night or until the circumstances of the child are 
assessed.  Kids in other circumstances may be on the streets, but they need to be returned home because they are 
vulnerable or their wellbeing is at risk.  This provision outlines additional powers or alternative powers of the 
department and the police to deal with children who may require being removed to an alternative safe place, but 
not necessarily apprehended and removed from home overnight.  

Mr J.P.D. EDWARDS:  I also want to pursue the line the member for Churchlands has taken.  Can the minister 
explain what is a safe place?  I provide the example of children aged six, seven or eight who roam the streets in a 
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country town at two or three o’clock in the morning.  The police cannot take those children home because they 
are being abused at home.  They are far enough away from a regional centre to not be able to be put in care.  
They obviously cannot be placed in the lockup.  Where is a safe place for those children to go at two or three 
o’clock in the morning?  I do not think this Bill addresses that issue.  What does the minister call a safe place?   

Ms S.M. McHALE:  An example could be a Juvenile Aid Group facility, which is a facility to which the police 
can take children.  It is not a lockup.  We are not talking about children who have offended or are alleged to have 
offended; they are children who may be in Northbridge, on the streets or in shopping centres.   

Mr J.P.D. Edwards:  With respect, I am talking about a country town.  I am not talking about Northbridge.  Not 
every country town has a JAG facility either.   

Ms S.M. McHALE:  In a country town they could be taken to a departmental hostel, which would be a safe 
place. 

Mr J.P.D. Edwards:  I am not talking about departmental hostels.  There are no departmental hostels in these 
towns.   

Ms S.M. McHALE:  I am talking about a departmental hostel because the member asked me what a safe place 
would be. 

Mr J.P.D. Edwards:  I will pursue this matter further.   

Ms S.M. McHALE:  I am saying that a safe place could be a departmental hostel.   

Mr J.P.D. EDWARDS:  I am sorry, but that does not answer my question.  If those facilities are not available in 
a country town - I am talking about rural Western Australia - what happens to those kids?  They cannot go into 
the lockup.  There is no JAG.  They cannot go back to their parents’ home because they are being abused, so 
what answer can the minister give for those children?  I am talking about kids aged five, six, seven or eight.   

Ms S.M. McHALE:  Other examples would be designated safe houses or safe places, particularly in rural or 
remote areas where there are designated family houses in which children are known to be safe.  I understand that 
in regional Western Australia they may go to a foster carer’s home, a police officer’s home or a DCD worker’s 
home if there is no other safe place.  It is a principle that if a child is not arrested, a lockup is not an appropriate 
place for a six-year-old, a seven-year-old or indeed a 10-year-old.  I acknowledge that there are some difficulties 
in regional Western Australia.  However, the principle is that a lockup is not considered to be a safe place for a 
child who has not offended.  It is incumbent upon local communities and the department to find safe places.  We 
are trying to develop those, and we are working particularly with indigenous families.   

Mr J.P.D. EDWARDS:  What the minister is saying to me at the moment is that the Bill does not address that 
issue.  I cannot find anything in the Bill that gives me confidence that this issue will be addressed.  It is fine to 
say that kids can go to a police officer’s home, but if this is an issue on a nightly basis in a country town, which 
it is in rural Western Australia, I do not believe the Bill actually answers my question.  I do not think it has been 
covered in this Bill. 

Ms S.M. McHale:  The Bill won’t answer it, but practice will.   

Mr J.P.D. EDWARDS:  I will wait to see what happens, but I do not think it will.   

Dr E. CONSTABLE:  I will develop this point a bit further.  Let us suppose that a seven-year-old child is found 
wandering the streets of Geraldton and is picked up by the police, taken to a safe place and then returned to its 
parents within 24 hours.  Two days later the same child is picked up by the police and goes through the same 
process again.  How many times would officers go through that process before a protection application would be 
triggered?  The CEO must be informed of these matters, so the department would know about it from the 
beginning.  How impatient is the department in caring for children who might be found wandering the streets 
night after night at a very young age?  That was one of the directions in which the member for Greenough might 
have been going.  How does this work?   

Ms S.M. McHALE:  I am informed that if a pattern of repeat apprehension on the streets were developing, it 
would be cause for concern.  The department would work with that family.  Perhaps on the first occasion it 
might not necessarily be intensive work, but if a pattern emerged of a child repeatedly appearing on the streets at 
times inappropriate for its age, the department would begin to have serious concerns for that child and would 
start to work intensively.   
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Dr E. Constable:  Give us a time frame.  The same child is apprehended four, five or six times a week.  For how 
many weeks would this go on before it would trigger a protection application, or is it never triggered?   

Ms S.M. McHALE:  It really depends on the individual circumstances of a case.  It might be a week.   

Dr E. Constable:  Give us a rule of thumb.   

Ms S.M. McHALE:  I do not think there is a rule of thumb; that is the issue.  It might be a week if it turned out 
that serious drug abuse, alcohol abuse or allegations of malnutrition were involved.  It could be a couple of 
months if there were different antecedents.  There is not a protocol that says that after two weeks or a month of 
being on the streets -   

Dr E. Constable:  I was not asking that; I was asking for a picture to be painted of what might happen under 
certain circumstances.  Just to clarify that matter, at some point would a protection application be triggered by 
the circumstances?   

Ms S.M. McHALE:  Yes, it would be.   

Ms S.E. WALKER:  Is this current practice?   

Ms S.M. McHale:  Yes, it is.   

Ms S.E. WALKER:  How long has it been current practice?   

Ms S.M. McHale:  Probably four decades.  It is currently in the Child Welfare Act.  That provision has been in 
the Act since 1976, in section 138B.   

Ms S.E. WALKER:  Is the clause in the Bill any different from the section in the Child Welfare Act?   

Ms S.M. McHale:  The wording is not exactly the same, but the intent and powers are the same.  The new 
provisions include the statement that a lockup is not a safe place.  That is new.   

Ms S.E. WALKER:  Section 138B of the Child Welfare Act is headed “Immediate care”.  Subsection (4) states - 

The officer apprehending a child under subsection (1) may make application to the court for an order, 
and the court may make an order, requiring a parent of or person standing in loco parentis to the child to 
pay to the appropriate authority the cost of apprehending and detaining the child, or not more than $20 
whichever is the less.  

That is not in the Bill, is it? 

Ms S.M. McHale:  I am informed that that is a nonsense and has not been used in practice for years. 

Ms S.E. WALKER:  Okay.  It is probably a nonsense because the charge is $20.  It would cost a lot more than 
that to pick up a child in Northbridge and take him to a safe place. 

Ms S.M. McHale:  We are not into user pays. 

Ms S.E. WALKER:  Pardon? 

Ms S.M. McHale:  The principle of user pays does not apply in the protection of children. 

Ms S.E. WALKER:  It does in a way because - 

Ms S.M. McHale:  Does the member want to charge parents? 

Ms S.E. WALKER:  No, the minister does in this Bill. 

Ms S.M. McHale:  Does the member want to amend the Bill? 

Ms S.E. WALKER:  I am stating that the current Act allows - 

Ms S.M. McHale:  We are not putting that in. 

Ms S.E. WALKER:  What is the rationale for that?  The minister has said it is a nonsense. 

Ms S.M. McHale:  In practice, it would cost far more to recoup the money.  It has not been used in practice and 
it was not considered to be an appropriate social policy. 

Ms S.E. WALKER:  The fact is that it costs much more than $20 to apprehend a child these days, does it not? 

Ms S.M. McHale:  I am sure it does. 
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Ms S.E. WALKER:  I hope the minister is sure, because it obviously does.  I would have thought the minister 
could make out a case for using the provision if it cost several hundred dollars to keep picking up a child. 

Clause put and passed. 

Clause 42:  Terms used in this Division - 

Dr E. CONSTABLE:  I seek clarification from the minister of the definition of “enduring parental carer”.  It is 
not particularly clear in the Bill.  If she can enlighten me, I would be most grateful.  I would also like further 
clarification of the phrase “party to the initial proceedings”, which, in the Bill, “means a person who was a party 
to the protection proceedings in which the order was made.”  Who would those people be?   

Ms S.M. McHALE:  I will deal with the second question first.  “Party to the initial proceedings” would include, 
for instance, the parents, the CEO of the department and the people involved in the initial proceedings. 

Dr E. Constable:  And the child. 

Ms S.M. McHALE:  Yes, and the child.  “Enduring parental carer” is a new provision.  It is one that is very 
much welcomed by those working in the field of child care and child protection.  Essentially, it refers to people 
other than the parents of a child.  It could refer to grandparents, foster carers or a range of other relatives.  They 
would be the major categories. 

Dr E. Constable:  Does “enduring” mean forever? 

Ms S.M. McHALE:  Until 18 years of age, when a child reaches the status of adulthood.  It is not going so far as 
to give powers of adoption.  It is intended to provide a higher degree of certainty and security in arrangements 
for a child.  It means that the CEO is not the guardian of the child.  The decisions concerning the care of the 
child will be made by those who have been given the enduring parental responsibility until the child reaches 18 
years of age. 

Dr E. Constable:  How many children are cared for by an “enduring parental carer”?  If that provision were in 
place today and had been all along, how many children would be affected? 

Ms S.M. McHALE:  Again, that is an answer I cannot give to the member because it does not exist.  Clearly, it 
would be seen to be useful for long-term foster care arrangements. 

Dr E. Constable:  Does the minister imagine it to be rare or occasional? 

Ms S.M. McHALE:  No, I do not imagine it to be rare.  I do not imagine it to be the majority of cases of children 
in care.  I imagine it to be the situation in which, for example, grandparents have the care and protection of their 
grandchildren.  They may wish to seek enduring parental responsibility.  A number of foster carers may have 
received a child when it was a baby and are still looking after it. 

Dr E. Constable:  If it involved grandparents, there could be two people who are enduring parental carers for the 
one child, or is only one grandparent named? 

Ms S.M. McHALE:  Both. 

Ms S.E. WALKER:  I find it strange that the minister does not know or cannot say how many people are 
currently termed an “enduring parental carer”. 
Ms S.M. McHale:  I can give the member that answer.  It is nil. 

Ms S.E. WALKER:  Could the minister wait until I finish?  I know she is excited. 
Ms S.M. McHale:  The member just said she was amazed that I could not give the answer.  The question posed 
was how many people did I think it applied to.  The member said she was amazed I could not tell her how many 
currently exist. 

Ms S.E. WALKER:  Has the minister finished?  The response of the minister to my question was that no figure 
exists.  She said she did not know because the number does not exist.  The minister says this is a new provision, 
but obviously it is just a term used for particular people at the moment who are in particular positions, such as 
grandparents. 

Ms S.M. McHale:  It is not. 
Ms S.E. WALKER:  No?  That is not done at the moment?  Will the minister explain the current regime in the 
department? 
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Ms S.M. McHALE:  One of the major deficiencies of the Child Welfare Act 1947, which we are endeavouring to 
modernise, is that it is absolutely inflexible in how it manages children in care.  There is no such thing as 
enduring parental responsibility at the moment.  A child is either in the care of the CEO or his parents or he is 
not.  We are endeavouring to provide greater flexibility to the Children’s Court to determine the best court order 
that can be applied to a child.  We are also cognisant of the needs of children and the needs of carers to have 
certainty and security in planning for the care of those children.  Grandparents and foster carers tell me that they 
would like to have the capacity to make long-term plans for the care of children.  No provision currently allows 
that to happen.  For the first time, if this Parliament sees its way to enact this Bill, we will have provisions that 
will allow for the long-term security of and planning for a child with a person other than the CEO.  At the 
moment, the CEO or parents have parental responsibility.  In some States the provision is referred to as a 
permanent care order.  Other States have moved to adoption.  We are providing the capacity for a family to have 
permanent care of and parental responsibility for a child until the age of 18 years.  In practical terms, it removes 
the lack of clarity around who makes decisions about medical treatment and appointments, who makes decisions 
and has discussions about the educational wellbeing of the child, and who makes any other decisions that parents 
make on behalf of a child.   
Mr A.P. O’GORMAN:  I congratulate the minister for putting this provision into the Bill.  As a foster carer, I 
have been in this situation a number of times.  My wife and I have found that, as responsible parents having 
teenage children put into our care, we wanted to do things with those young people to help them move forward, 
as we did with our own children.  We found that we would have some great ideas and we would have to go back 
through the departmental process.  This provision gives the foster carers the option to discuss and make 
arrangements with those young people.  The Bill applies only up to the age of 18, but I can assure members that, 
from my experience, it goes well beyond that age.  Once that sort of relationship has been established with a 
young person in a family, and the young person proves to be a very valuable citizen, a foster carer will keep 
working with that person.  That has happened in my case.  My son - I call him my son because he calls me dad - 
is now 24, and we are still working through this.  We are still helping him and he is helping us plan for the 
future.  I congratulate the minister on putting in the definition of “enduring parental care”.  It is a marvellous 
move forward.  

Ms S.E. WALKER:  In relation to enduring parental care, the minister says that currently, under the Child 
Welfare Act, a child is in the care of the CEO and of the foster parents.  When the child is with a foster carer 
under the current Act, is he or she still under the care of the CEO?  
Ms S.M. McHale:  Yes.  
Ms S.E. WALKER:  Does this provision off-load the responsibility of the CEO to the foster carer?  
Ms S.M. McHale:  No.  
Mr A.P. O’Gorman interjected.  
Ms S.E. WALKER:  I recognise that the member for Joondalup is a model foster carer, but somebody rang my 
office last week to tell me that a foster carer was in the Armadale court - the minister probably knows about this 
- for sexually abusing children in foster care.  I will find out the name of that person and raise it in Parliament.   
Ms M.M. Quirk interjected.  

Ms S.E. WALKER:  I am concerned about those children.  It is nothing personal; we are just here dealing with 
children in need of care and protection, and looking for the best way.  
Several members interjected. 
Ms S.E. WALKER:  Members should not jump down my throat when I am trying to find out what is really going 
on.  It is all very well for members to shake their heads, but someone telephoned me to tell me that a person who 
is a foster carer was appearing in the Armadale court last week.  It will come up again, and the department 
knows about it.  

Mr R.C. Kucera:  Obviously the department knows about it.  

Ms S.E. WALKER:  I am not asking the Minister for Small Business.   

Mr R.C. Kucera:  The department probably laid the charge. 

Ms S.E. WALKER:  The member should be quiet while I discuss children, and stop thinking about his ego.  

Several members interjected.  

The ACTING SPEAKER (Mr P.W. Andrews):  Order, members! 



Extract from Hansard 
[ASSEMBLY - Tuesday, 30 March 2004] 

 p1189b-1229a 
Ms Sue Walker; Mr John Bradshaw; Dr Elizabeth Constable; Ms Sheila McHale; The Acting Speaker (mr A.P. 
O’gorman); Acting Speaker; Mr Rob Johnson; The Acting Speaker (mr A.J. Dean); Ms Alannah MacTiernan; 
Mr Jeremy Edwards; Mr Tony O'Gorman; The Acting Speaker (mr P.W. Andrews); Mr Bob Kucera; Mr John 

Hyde; Deputy Speaker 

 [31] 

Ms S.E. WALKER:  Currently, foster carers can have the care of children who are under the control of the CEO.  
Is that right?  

Ms S.M. McHale:  For the second time, yes.  

Ms S.E. WALKER:  What does the obligation that the foster carer has to the CEO mean?  If an order can now be 
made that a child in need of care and protection can be with foster parents until he or she is 18 - say the child is 
two years old - what does the department now do to monitor the wellbeing of that child, and what will the 
department do under this Bill to monitor the wellbeing of that child?  

Ms S.M. McHALE:  The overriding guideline would be that the child would have to be in a very stable medium 
to long-term arrangement or relationship before the department would agree to an enduring parental order.  It is 
not something that would be decided up front unless it was with a relative, and checks and balances had been put 
in place to ensure that that order was appropriate for that family arrangement.  

Ms S.E. WALKER:  The minister has not answered my question at all.  My question is, what obligation does the 
foster carer now have to the CEO, how does the department monitor the wellbeing of a foster child currently 
under the Act, and how will that be different under the Bill?  

Ms S.M. McHALE:  The caseworkers who work with the child will be working with that family and so, 
depending on the difficulty or complexity of the particular placement, there will be intense supervision, or there 
could be less intense supervision, depending on the security and stability of the placement.  For instance, in the 
case of a highly complex child with significant needs, the caseworker for that child and the family would be 
working quite intensively with the foster carer to ensure that the child is appropriately cared for.  Care plans 
must be followed, and educational plans must be prepared.  They are then monitored.  That is essentially what 
happens now.  Foster carers receive subsidies, and there is an ongoing relationship - 

Ms S.E. Walker:  How are they monitored?  

Ms S.M. McHALE:  They are monitored through the work of the case manager, and through case conferences 
and case review board meetings.  

Ms S.E. Walker:  Reassure me that there is a structure or management there.  Do you grade visits or monitoring 
on the child, or parents?  How do you grade how often you monitor the child?  I do not know what is so 
perplexing about the question.  

Ms S.M. McHALE:  We do not grade the children.  

Ms S.E. Walker:  Well, tell us: what does the department do?  

Ms S.M. McHALE:  If the member for Nedlands will just be patient, I will get the advice from the manager.  I 
am informed that the practice would be to visit every four to six weeks.  The caseworker is also in contact with 
the schools.  

Ms S.E. Walker:  Is this the case for all children in foster care?  

Ms S.M. McHALE:  Yes - all children in care and foster care.  Caseworkers are also in contact with the schools, 
which assist in the monitoring of the child.  If the foster carer was concerned that there were problems or issues, 
the foster carer would contact the case manager informally.  That would be on a frequent basis if there were 
difficulties or issues.  There are some cases in which the child has been in care for a significant period in a very 
secure place.  Therefore, the department would not have the same sort of visiting regime as it would in a case 
that was more complex.  Having said that, there is still a requirement for the department to check on the child on 
a regular basis. 

Ms S.E. Walker:  How will that differ under this provision?  Will it still be the same with the enduring parental 
carer?   

Ms S.M. McHALE:  No, the concept of an enduring parental carer is a very different concept.  In effect, for all 
intents and purposes we are saying that that person will be the parental guardian of that child.  Therefore, there 
will be minimal contact from the department.   

Ms S.E. Walker:  Why?   

Ms S.M. McHALE:  Because of the nature of the order.  It will not apply to circumstances in which the CEO is 
the parent or the guardian; this provision will apply to those cases in which there is absolutely no risk to the child 
and there is a need for the child to have stability and some normalcy.  The principle behind an enduring parental 
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order is that the department, in effect, withdraws from the life of the child.  The parental responsibility would 
then be bestowed on the family member or significant person.  

Ms S.E. WALKER:  Not so long ago some articles were written in The Australian about some of the difficulties 
in the department, and the department is currently conducting some reviews.  The minister is now talking about 
the concept of the enduring parental order, rather than the child being in need of care and protection.  The child 
is still in need of care and protection no matter who looks after the child who is no longer with his parent.  The 
minister has talked about the CEO withdrawing from the life of the child and the foster carers not adopting the 
child.  Part of the minister’s reasoning - I do not understand this - for the department’s withdrawing from the life 
of the child is that the child needs stability and a normal life.  All children need that.  People all over Australia 
are concerned about children who are abused while in foster care.  There are cases of it; it is not something 
fanciful.  The minister has introduced this parental carer order provision in which the department will withdraw 
from the life of the child and will not monitor the child.  Did this happen in Queensland?  Where is this provision 
from?  Is this concept unique to Western Australia, or does it happen in other States?  If so, will the minister or 
her advisers inform the House where the provision comes from?   

Mr A.P. O’GORMAN:  I have dealt with the department for 10 or 12 years now.  When children are placed in its 
care, the department applies very intensive scrutiny for the first two or three months to not only the foster carers, 
but also the child in care.  Many of the children in care come from places that are not very nice.  The children 
have behavioural problems, they have problems adjusting, they have problems in school and they have problems 
with their friends.  The department supervises not only the foster carers, but also the young person in foster care.  
As that placement continues, over a number of years in some cases, the scrutiny from the department diminishes.  
Currently, it does not disappear at all; it is there all the time.  When a young person is taken into foster care, the 
department works out a case plan with the parents and the people who are concerned about the young person.  It 
is the department’s job to make sure that the foster carer, the department, the schools and everybody else 
involved adheres to that case plan so that the young person has the opportunity to make the best of a bad 
situation.   

As the minister has said, the enduring parental care provision is about trying to normalise that situation as much 
as possible.  Initially, the department strictly supervises the situation.  After a child has been placed with a carer 
for one, two or three years, and the relationship between the foster carers and the child becomes one of enduring 
parental care - I am not talking about a family commitment regarding a relative or a young person - the young 
person is brought back to a normal family life that is different from the situation from which he has come, 
whereby a lot of unpleasant things might have happened in his family.  The department is heavily involved 
initially.  The department’s involvement can remind the young person of the unpleasantness he had experienced 
with his former family.  I do not mean that the department has caused any unpleasantness; the strict supervision 
reminds the child of the past unpleasantness.  Removing that intense scrutiny from a foster carer under the 
enduring parental care category is probably the best thing that could be done for the child.  A young person 
would adapt to the family with which he had been placed and would treat the family like his own, which is what 
should happen.  The family would treat the young person as if he was one of the family’s own children.  Could a 
young person under an enduring parental care provision be returned to the parent?  When the child turns 18 years 
of age, does he automatically have the choice to return to his parents or, if the foster carer wished, would the 
situation continue?   

Ms S.M. McHALE:  An application would have to be made for the court to revoke the order.   

Ms S.E. WALKER:  I am concerned about children who will be abandoned by the State when they are taken into 
care and protection.  The State is not prepared to adopt them out.   

Ms S.M. McHale:  It is not a question of not being prepared to adopt them.  

Ms S.E. WALKER:  Get up and speak, minister, please.  Does the minister want me to sit down so that she can 
speak?   

Ms S.M. McHale:  You are being so unreasonable.  You are not the slightest bit interested in these children.   

Ms S.E. WALKER:  Get up and speak. 

The ACTING SPEAKER (Mr P.W. Andrews):  Enough, members!   

Ms S.E. WALKER:  Let me speak.  The Queensland State Government had very modern legislation - it was 
much more modern legislation than the legislation before this House.  It had provisions for mandatory reporting 
and an agency that could partly monitor the department, yet children in foster care were still abused.  That is 
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what happens.  It happens everywhere.  This provision is a new order.  The minister is saying that in spite of all 
the difficulties, the department is prepared to withdraw from the life of the child.  The minister has not answered 
my question.  Does that provision exist in any other jurisdiction in Australia?  Perhaps the minister’s adviser 
could tell us where it occurs. 

Ms S.M. McHALE:  I have already referred to permanent planning orders, which I believe exist in New South 
Wales.  An order for enduring parental responsibility will not be granted unless the court - not me, the director 
general, the manager of Mirrabooka, or the caseworker - agrees.   

Ms S.E. Walker:  You have to be satisfied when making the law.   

Ms S.M. McHALE:  The court must be satisfied that the order is in the best long-term interests of the child, and 
that the carer can provide long-term care for that child.  This order would not be used in any circumstance or 
arrangement in which there was concern for the wellbeing of the child.  This provision will apply when the 
circumstances of the care of the child are so obvious that the interests of the child would be best served by this 
type of arrangement.  I put it on the record that Queensland has a provision for mandatory reporting; it has a 
children’s commission and, in 2003, dreadful circumstances occurred that were subject to inquiry by a 
commission.  Therefore, while the member is harping on about mandatory reporting and a children’s 
commission, she should just think about Queensland.  I want all members to remember that even with mandatory 
reporting and a children’s commission, and even with all the bureaucracies in the world, unless we have sound 
policies and practices on the ground, that of itself will not protect children.   

The ACTING SPEAKER (Mr P.W. Andrews):  I remind members that clause 42 deals with the definition of 
terms.   

Ms S.E. WALKER:  That is my point exactly, minister.  Queensland had the same policies, and that is what 
happened under the Queensland Labor Government.  The minister can read the report and find out why.  What 
will happen if a child under an enduring parental order is being abused?  Will it just go to the child abuse unit 
and the department become involved again?  

Ms S.M. McHale:  Yes, if that happens.   

Ms S.E. WALKER:  The police will make an investigation and you will place the child in other care?  

Ms S.M. McHale:  In that instance the enduring parental order would need to be revoked as quickly as possible. 

Ms S.E. WALKER:  Is the minister saying that that is done in New South Wales?   

Ms S.M. McHale:  I understand comparable provisions are in place in Queensland, New South Wales and 
Victoria.   

Ms S.E. WALKER:  The minister has said that she has taken this from New South Wales.  What are the New 
South Wales provisions?  

Ms S.M. McHale:  I am happy to get the provisions, but I do not have access to that information now.   

Ms S.E. WALKER:  Has this been copied from New South Wales? 

Ms S.M. McHale:  It has not been copied.  I said comparable provisions.  They may well have a different title.  
In Victoria they are called permanent care orders.   

Ms S.E. WALKER:  Are we talking about Victoria now?  I thought it was from New South Wales.  

Ms S.M. McHale:  I said Queensland, New South Wales and Victoria.   

Mr J.N. Hyde:  You are failing badly, member for Nedlands! 

Ms S.E. WALKER:  Does the member for Perth want to speak?  The minister said New South Wales.  I want to 
get this clear.   

Mr J.N. Hyde:  What is the relevance to this clause?  

Ms S.E. WALKER:  I want to get this clear.  The minister said that this has been taken from Queensland.  Now 
she is talking about New South Wales.   

Mr J.N. Hyde:  You are verballing again.  Get your facts straight. 

Ms S.E. WALKER:  Tell me what it is, please, minister. 
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Mr J.N. Hyde:  You are wasting the time of the House. 

Ms S.E. WALKER:  No.  This is very important.  Can the minister tell me what Acts in which States?   

Ms S.M. McHale:  I am not prepared to do that.  Why not wait until we get to the clause that deals with this 
matter? 

Ms S.E. WALKER:  Will the minister let me know tomorrow?   

Ms S.M. McHale:  Wait until we get to the clause that deals with enduring parental responsibility.   

Ms S.E. WALKER:  I am asking where the enduring parental responsibility comes from.  I want to know so that 
I can look at the provision overnight.   

Ms S.M. McHale:  Do it yourself.  Do your own research.   

Point of Order 

Mr R.C. KUCERA:  Mr Acting Speaker, the minister has made it clear.  She has answered this question on a 
number of occasions.  Whatever Acts may apply in other States has no relevance to the legislation that is being 
put through this place.   

The ACTING SPEAKER (Mr P.W. Andrews):  There is no point of order.  It is quite simple.  If the minister 
wishes to answer the question, she can rise to her feet to answer the question; if not, the member for Nedlands’ 
time will expire and the question will be put.   

Debate Resumed 

Clause put and passed.   

Clause 43:  Protection order -   
Ms S.E. WALKER:  These protection orders are new orders.  During the briefing I was told that this Bill is 
founded on the drafting instructions of 1997, and that parts of this legislation have been drawn from the 
legislation in other States.  Can the minister tell me where these orders came from in other jurisdictions?   

Ms S.M. McHALE:  Most of the other States have similar orders.  They may not have the exact same title, but 
they have the same intention.  I refer the member to the various Acts of other States.   

Clause put and passed.   

Clause 44:  Application for protection order -  
Dr E. CONSTABLE:  Subclause (1) states -  

A protection application can only be made by the CEO.   

This may seem to be quite simple.  However, earlier we talked about delegation.  I want to know whether the 
power that will be given to the chief executive officer under this clause will be able to be delegated to another 
officer of the department.  Subclauses (5) and (6) seem to be a bit silly; I hope they are not, but they seem to be.  
Subclause (5)(a) provides that as soon as practicable after lodging a protection application, the CEO must - again 
there is the word “must” - give a copy of it to the child.  In a previous life I spent thousands of hours observing 
children aged between birth and two years.  I can tell the minister that if a copy of a protection application were 
given to an eight-month-old child, he would eat it.  If it were given to an 18-month or two-year-old child and he 
had a crayon, he would probably scribble on it or tear it up.  It does not make a lot of sense the way it is written 
here.  I know what the minister means, but if a CEO must provide a copy to the child, how will it work?  This is 
similar to other questions I have asked about the word “must”.  

Subclause (6) provides that each copy of a protection application given under subclause (5) must be 
accompanied by notice of the first listing date.  A one-year-old child would not have a clue about what the first 
listing date is.  It would make no sense to give a notice of the first listing date to a one-year-old child.  Also, why 
is the word “must” used?  What is the minister trying to achieve in this clause?  In the department’s experience, 
at what age would a child understand what was in such an application?  I know that these provisions are new, but 
how can we go about informing the child properly? 

Subclause (5)(b) provides that a copy of a protection application must also be given to a parent of the child.  This 
clarifies a question that I asked earlier about whether parents will receive a copy of the protection order.  Does 
this mean that the CEO will be obliged to ensure that the parents are given a copy of the protection application, 
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even though they may be in jail or live in another State?  Subclause (5)(c) provides that a copy must also be 
given to any other person considered by the CEO to have a direct and significant interest in the wellbeing of the 
child.  Will it be up to the CEO to decide who has a significant interest?  What would happen if interested 
grandparents were to seek a copy of the protection application?  The grandparents might live in another 
jurisdiction but be very concerned about the child’s wellbeing and want to be part of it.  Where will the CEO 
draw the line?  How will the CEO decide whether a grandparent, an aunt, an uncle or perhaps another sibling 
should or should not be given a copy of a protection application that has been lodged?  Subclauses (5) and (6) 
need more clarification if we are to understand them.  Can the minister tell me why the word “must” is used in 
both those subclauses when it has not been used previously?   

Ms S.M. McHALE:  In answer to the first question, a protection application can be made only by the chief 
executive officer.  That power will, in all likelihood, be delegated.  However, it means that it is the department 
that makes the application, not somebody else.  The only party or the only person who can make a protection 
order is the department; that is, the chief executive officer delegating to another officer.   

Clause 127 applies equally to this clause as it did to the previous one on which we had the discussion about the 
level of maturity of the child and his or her capacity to understand.  A decision must be made on whether the 
child will get a copy of the order.  The department is not required to give that copy if the child is incapable of 
understanding it.   

Dr E. Constable:  But the provision actually says “must”, and I wonder why -  

Ms S.M. McHALE:  The member needs to refer to clause 127, which removes that requirement if the child is not 
competent.   

Dr E. Constable:  I can understand why the word “must” is used with regard to the parent and for another 
significant person or the person whom the CEO considers to have a direct interest.  However, why was this not 
separated to state “may give it to the child” - so that it is clear in this clause and we do not have to scramble 
around and find clause 127 - and the word “must” could be used with regard to the other two people under 
subclause (5)?  It is a bit silly to use the word “must” in there.   

Ms S.M. McHALE:  I do not think it is silly if it is read in conjunction with clause 127, which makes the 
application of that clause quite sensible.  The word “may” diminishes the right of the child to be part of the 
process.  Wherever we can, we have tried to enshrine in practice and principle the essential importance of the 
child being involved in the process.  It is ridiculous, as the member rightly says, to give an application to a six-
month-old child - the department will not do that.  However, it is not ridiculous to give it to a child who is 10 
years of age or at an age at which he or she has some understanding of what is happening.   

Dr E. Constable:  That gets back to another point I made when I raised these issues with the minister.  In the 
department’s experience - I asked the minister this question - over many years and decades, when does it start 
giving that protection application to a child? 

Ms S.M. McHALE:  I am informed that the department does not give the child a copy of the order.   

Dr E. Constable:  Why is it in this provision then?  It is misleading if the child is not given it -   

Ms S.M. McHALE:  It is important that the child have access to the order that is going to determine the future of 
his or her life.   

Dr E. Constable:  Hang on, we do not actually give it to the child.  It states in the provision that the child must be 
given a copy, but the minister said that we do not give it to the child.  Come on, minister -   

Ms S.M. McHALE:  That is why we are changing the legislation to require that the department do it.   

Dr E. Constable:  Yes, but it does not give it to them currently.   

Ms S.M. McHALE:  Now, under the Act, it does not, but it will do it.   

Dr E. Constable:  That has cleared that up.  My question still stands: when is it expected that the copy will be 
given to the child?  At what age?  The minister should not say that it is too hard to tell - I think we can do better 
than that.   

Ms S.M. McHALE:  Probably when the child gets to primary school age - six, seven or eight years of age.   

Dr E. Constable:  Then the child will be given its own copy of the application.   

Ms S.M. McHALE:  Yes.  I am informed that that would be the intention of the department. 
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Dr E. Constable:  And the child will be able to understand all those big words on it? 

Ms S.M. McHALE:  They would be taken through the application with the officer.   

Ms S.E. WALKER:  I am surprised that those children are given a copy of a court order at six, seven or eight 
years of age.  Why do that?  Is this done in other jurisdictions?  The minister said that the department does not do 
it at the moment, so what has prompted it to be done now?  Why would a child who is going through horrendous 
circumstances be given a court order about his or her life?  I do not understand that.  Can the minister explain the 
rational?   

Ms S.M. McHALE:  In simple terms, it is very much part of the process in which that child is involved.  

Ms S.E. Walker:  But where did the provision come from?  Who else is doing it?  If the department has not been 
doing it, the idea must have come from somewhere. 

Ms S.M. McHALE:  I cannot tell the member which Acts it is in in other States.  I will get my officers to give 
the member that advice. 

Several members interjected. 

The DEPUTY SPEAKER:  Order, members!  We cannot hear the minister who has the call.   

Ms S.M. McHALE:  At this point my advisers cannot tell me if it is in other Acts and, if so, which ones, but I am 
happy to have them check that and give the member that information.   

Dr E. CONSTABLE:  We now understand that a child could very likely be given a copy of the protection 
application when he or she is about six years of age - about the time he or she is beginning to learn to read.  
Some children would certainly be struggling with those skills.  However, an officer would take them through it 
and explain it.  What is to stop that child giving it to another person that the CEO considered should not have a 
copy of it?   

Ms S.M. McHale:  Sorry, I was checking with my advisers about something else.  Can the member for 
Churchlands ask me that question again?   

Dr E. CONSTABLE:  We now have a six-year-old child with a copy of this application.  What is to stop that 
child from giving it to a person who the CEO has decided should not have a copy of it; for example, a 
grandparent who gets to visit or asks for it, an aunt, an uncle or an older sibling?   

Ms S.M. McHALE:  Let me step back a bit.  In our consultation with children, and particularly through the 
Create Foundation, the message was that children want to have -  

Dr E. Constable:  I am not saying they should not have it.   

Ms S.M. McHALE:  For those who are not as engaged as the member is in the importance of giving 
documentation that affects a child to that child, I am explaining that the message that came through was that 
children want to be very involved in the process.  That includes, surprisingly enough, receiving copies of 
applications.  The department cannot impose limits on that child.  If that child ultimately decides that he or she 
wants to give a copy of that application to the grandparents, then, at the end of the day, the child can do that.  
However, I am sure that the Children’s Court may have some involvement in that.  However, it is a transparent 
process and the department cannot restrain the child from giving that order to somebody else.   

Clause put and passed. 

Clause 45 put and passed.   

Clause 46:  No order principle -  

Ms S.E. WALKER:  Is this a new provision that is not a current principle?   

Ms S.M. McHale:  It is certainly not a legislative principle or requirement.   

Ms S.E. WALKER:  So it is in case law, is it?   

Ms S.M. McHale:  No, it is not.  It is not in the Child Welfare Act.   

Ms S.E. WALKER:  And the courts do not use it?   
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Ms S.M. McHale:  Some courts use it, and I am informed that in practice the magistrate will ask if this is in the 
best interests of the child.  In practice, the department would certainly be questioned on whether the order is in 
the best interests of the child.   

Ms S.E. WALKER:  The clause does not state that.  It reads - 

The Court must not, on a protection application, make a protection order in respect of a child unless the 
Court is satisfied that making the order would be better for the child than making no order at all. 

I wonder why it was worded in that way rather than stating it must be in the best interests of the child.  I was told 
at a briefing that the wording came from the United Kingdom.  Why was it thought to be a better way to 
proceed?  Was it considered to sound good and simply thrown in? 

Ms S.M. McHale:  It was inserted by the parliamentary draftsman.  Instructions go to the parliamentary 
draftsman, who drafts the clause. 

Ms S.E. WALKER:  How was it thought it fitted with the principle that the application must be in the best 
interests of the child?  Is it better than that? 

Ms S.M. McHale:  I think it is very consistent that the Bill contains a statement that the court must be satisfied 
that the child’s life will be better by having one of these orders made rather than being left at home or some 
other - 

Ms S.E. WALKER:  The requirement is that the decision be in the child’s best interests.  It does not seem to state 
that.  Was it just put in because it sounded good? 

Ms S.M. McHale:  No. 

Mr R.F. JOHNSON:  I seek some clarification on this clause.  It does not clearly indicate what is meant.  Does a 
protection application come from the department? 

Ms S.M. McHale:  It can come only from the department. 

Mr R.F. JOHNSON:  If the department applies for a protection order, the department would sincerely believe, I 
would certainly hope, that the protection order is necessary.  Otherwise, it would not make the application.  Why 
is the minister stating that the court must make the protection order only if it is satisfied that making the order 
would be better for the child than making no order at all?  That would put the onus on the courts.  It would be 
counterproductive.  If the department believes that an order is necessary to protect a child, why is the other part 
of the process needed?  It worries me that this clause is a little like two bob each way.  Very often, government 
departments are loath to make orders.  I equate this with the Guardianship and Administration Act.  People must 
go through hoops to make an application for guardianship.  The get-out for the Guardianship and Administration 
Board, which is always advised by the Office of the Public Advocate, is very similar in its meaning to the clause 
before the House.  The board hates making guardianship orders, even though an entire family may consider that 
appointing a guardian is absolutely necessary.  I do not know whether I have made myself clear. 

Ms S.M. McHale:  Yes. 

Mr R.F. JOHNSON:  If the minister’s department believes an order is necessary, it should be granted.  The 
minister’s department would know more about the case history of the person for whom an application is made 
than a magistrate hearing the case.  I do not say that whatever government departments say should be 
automatically endorsed.  However, when it comes to protecting children, a protection order would not be applied 
for unless it was absolutely necessary.  Why does the provision add another requirement, which seems 
superfluous?  

Ms S.M. McHALE:  The purpose is simple - to put the onus right on the department to justify making an 
application for a protection order.  It goes beyond the current position that states that we have the right to take a 
child away.  It is very much about putting the onus on the department.  The court is an independent decision 
maker regarding what will happen to the child.  Let us go back to the first principles.  The known research 
relating to taking a child into care indicates that such an action can have a detrimental consequence for a child’s 
life.  It is a critical decision in the life of the child.  This provision is an added impetus for the Children’s Court 
to make sure the department has absolutely justified that it is more important to the child to make the order than 
to take an alternative course of action.  That is the principle. 
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Mr R.F. Johnson:  I understand the principle.  You said it could be detrimental for the child to be taken into care, 
but it can equally be detrimental if that child is not taken into care.  At the moment, your department asks for a 
protection order at the Family or Children’s Court.  How many times are you knocked back? 

Ms S.M. McHALE:  Sometimes matters are adjourned for further work to be done with the family.  I might have 
given those figures earlier in the debate; the member might look at Hansard.   

Mr R.F. Johnson:  What’s the significant difference between that and what is to be included through this clause? 

Ms S.M. McHALE:  The legislation will sheet home the imperative for the department to be absolutely clear that 
in seeking the order it will be better than taking some alternative course of action.  It is a principle that is being 
enshrined; namely, the importance of making sure that the justification for the decision is very clear and well 
argued, and the court will then make its determination, possibly having heard legal advice from the parents and 
possibly hearing from the children’s representative that something different is in the child’s best interests.  That 
principle indicates to the court that it must be satisfied that this course of action is the best thing for the child.   

Mr R.F. Johnson:  I thank the minister.   

Clause put and passed. 

Clause 47:  Protection order (supervision) -  

Dr E. CONSTABLE:  I seek some explanation from the minister.  Am I correct in assuming that supervision 
protection orders are most likely to involve a parent or parents of the child?  I guess that other people, such as 
grandparents, aunts, uncles and even foster carers, would care for the children under such an order.  I seek some 
detail to flesh out clause 47.  I know this is a new order.  However, what percentage of all four categories of 
protection orders are expected to be supervision orders?  I refer to all children covered by one or another of the 
protection orders.  Would the supervision order be the largest category of protection orders?  Can the minister 
give some idea of the supervision referred to here?  Is the recent explanation from the member for Joondalup, 
which I found very useful, applicable; namely, that supervision occurs often and early, and then less often during 
the two-year period?  Is the application consistent over the two years of the order?   

Ms S.M. McHALE:  The member for Churchlands is absolutely right; this is a new order.  It is intended that 
under this order the parents or parent would retain parental responsibility, so the child would continue to live 
with the parents.   

Dr E. Constable:  It applies only to parents?   

Ms S.M. McHALE:  Yes, because this is before any other order has been made.  What currently happens in 
practice to create this sort of situation is that the department applies for a court order and then has it adjourned, 
which enables the department to work with the family.  The idea is that it gives the department a mandate to 
work formally with the family, to have intensive supervision of the family and to perhaps require the parents to 
undertake certain courses.  For example, in a neglect case or malnutrition situation the department might have 
concerns about the child but might not be of the view, at that point, that taking the child into care would be the 
best outcome.  The department would seek a supervision order and would then work with the family, possibly on 
diet and nutrition issues; whatever the situation demanded.  The department would be heavily involved.  It 
compels the family to work with the department.  It is more than the department offering certain social services.  
It places a requirement on the family to work with the department and to undertake certain courses or to take 
some form of action within the framework of the Children’s Court.  It is a much more formal intervention, under 
the supervision of the court, which requires parents to take certain actions.  I suppose there is also the element of 
threat, although I do not know whether the department would see it in those terms, that family members know 
that if they do not change their ways by improving their parenting skills or whatever, another sort of order could 
be made.   

Dr E. CONSTABLE:  I think I might have missed something in the minister’s explanation.  I think she said that 
the department or the CEO would apply for a supervision protection order and would then have it adjourned and 
start working with the family.   

Ms S.M. McHale:  Currently, because we do not have this provision. 

Dr E. CONSTABLE:  It is current practice.  That was not clear.  What will now happen is that this will actually 
go to the court, which will provide the protection order and it will go from there.  This is a more formal situation 
than the one that currently exists.   
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Ms S.E. WALKER:  Does the minister envisage that this order could ever be used in situations in which 
intrafamilial sexual abuse has occurred?   

Ms S.M. McHale:  It would be highly unlikely.  In most cases, no.   

Ms S.E. WALKER:  Ever?  The minister said that it was highly unlikely; that means that it is likely that it could. 

Ms S.M. McHale:  It would be up to the court.  I do not think the department would seek a supervision order if it 
had concerns about continuing sexual abuse.  I will not rule it out, but it is highly unlikely.   

Ms S.E. WALKER:  The minister will not rule it out?   

Ms S.M. McHale:  I will not rule it out because it is an order that the court and the department has at their 
disposal, but the department is unlikely to apply for a supervision order if it has concerns about a child’s 
wellbeing and if a child is likely to be harmed.   

Ms S.E. WALKER:  Let us not skirt around the issue.  We are talking about sexual abuse.  I want it to be quite 
clear that the department will never seek an order for the supervision of a child for intrafamilial sexual abuse.  I 
will not sanction it in the Parliament; I tell the minister that right now!  We have laws that say that when a person 
commits a sexual offence against a child, that person must be prosecuted.   

Ms S.M. McHale:  Hopefully those people do get prosecuted.   

Ms S.E. WALKER:  Well, the SafeCare program does not seem to take that view, and the minister funds it 
through her department.  What I am concerned about is that this is a new protection order under which the child 
and parents will be supervised while living in the same home.  I want the minister’s reassurance, and I want it on 
the record, that it will never be used for intrafamilial sexual abuse.   

Mr J.N. Hyde:  How would you reword the legislation?  How would you improve the legislation?  That is what 
this is about. 

Ms S.E. WALKER:  That is why I want the minister’s reassurance.  I will tell her why.  I do not want the idea to 
creep into the court that Parliament somehow sanctions such an order being made in cases in which it is known 
that a father or stepfather, or a mother, has committed sexual abuse of a child, or that the department will seek a 
supervision order to try to bring them all back together.  I want the minister’s reassurance that the department 
will not do that.   

Ms S.M. McHale:  I will give you my reassurance that the department will not take any action that will further 
jeopardise the welfare of the child.   

Ms S.E. WALKER:  No, I want the minister’s reassurance that this will never be used in cases involving 
intrafamilial sexual abuse.  That is what I want to know.  I want to know whether we are sanctioning the 
likelihood or possibility of that happening?   

Ms S.M. McHALE:  If the child were to be threatened in any way, a supervision order would be totally 
inappropriate.  If, however, the perpetrator were in prison or interstate, it would be possible but highly unlikely 
that such an order would be used.  However, I cannot stand in Parliament and say that a court will never do 
something.   

Ms S.E. Walker:  No, I am asking whether the department -  

Ms S.M. McHALE:  The member is asking me - 

Ms S.E. Walker:  No, I am asking whether the department will ever bring the application.   

Ms S.M. McHALE:  The court will make a decision that is in the best interests of the child.   

Ms S.E. Walker:  I am asking whether your department - 

The DEPUTY SPEAKER:  Order!   

Ms S.M. McHALE:  The department will take action that is in the best interests of the child.  Clearly, a 
supervision order will not be sought if a perpetrator is still in the house and is still a threat to the child.  
Absolutely not.   

Ms S.E. WALKER:  I think the minister has said, quite clearly, that the supervision protection order will never 
be used by the department when intrafamilial sexual abuse has occurred and the offender is in the house.  If that 
is the case, I am reassured.   

Clause put and passed. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 30 March 2004] 

 p1189b-1229a 
Ms Sue Walker; Mr John Bradshaw; Dr Elizabeth Constable; Ms Sheila McHale; The Acting Speaker (mr A.P. 
O’gorman); Acting Speaker; Mr Rob Johnson; The Acting Speaker (mr A.J. Dean); Ms Alannah MacTiernan; 
Mr Jeremy Edwards; Mr Tony O'Gorman; The Acting Speaker (mr P.W. Andrews); Mr Bob Kucera; Mr John 

Hyde; Deputy Speaker 

 [40] 

Clause 48:  Duration of protection order (supervision) - 
Ms S.E. WALKER:  The whole concept of a supervision protection order comes from the provisions drafted by 
the coalition Government in 1997.  I turn to the drafting provisions of clause 95.   

Mr J.N. Hyde:  Is that included in this legislation?  Let us deal with this legislation.   

The DEPUTY SPEAKER:  Order, member for Perth!   

Ms S.E. WALKER:  Thank you, Madam Deputy Speaker.  The member for Perth has come in on the discussion 
of a very serious and complex Bill.  As usual, he is just acting like a buffoon. 

Point of Order 

Mr J.N. HYDE:  This is very serious legislation and requires members to concentrate on it and not on personality 
issues.  I encourage the member to stick to the Bill. 

The DEPUTY SPEAKER:  The member for Nedlands is well aware of the rules governing consideration in 
detail.  I ask her to address the clause. 

Debate Resumed 

Ms S.E. WALKER:  I thank Madam Deputy Speaker for her protection. 

Under the original drafting instructions, the provision was to be in force for two years.  In fact, a supervision 
order can remain on foot until a child reaches the age of 18. 

Ms S.M. McHale:  No. 

Ms S.E. WALKER:  An extension can be obtained?  Can it not remain on foot indefinitely? 

Ms S.M. McHale:  Not without it going back to the court for determination of the supervision order. 

Ms S.E. WALKER:  That is what I said.  The minister is wrong.  She did not know that, did she?  I was just 
pointing it out. 

Mr J.N. Hyde:  The member is saying that the Labor Party is wrong because it is not using Liberal Party drafting 
instructions! 

The DEPUTY SPEAKER:  Order, members!  The question is that clause 48 stand as printed. 

Ms S.E. Walker:  Madam Deputy Speaker - 

The DEPUTY SPEAKER:  I need another member to speak before the member for Nedlands can have the call 
again, as she has sat down. 

Mr J.N. HYDE:  I support this legislation.  It is very important that, if genuine improvements can be made to the 
legislation, we concentrate on that and not the forensic history of how the coalition, the Burke Government or 
the Scaddan Government of 1911 got drafting instructions wrong. 

Dr E. CONSTABLE:  Sitting at the back of the Chamber, one sees it all and hears it all!  I must say that the 
member for Perth has tried to get involved in this debate without getting to his feet.  He has interjected across the 
Chamber to the member for Nedlands.  Sitting where I do, I find that very annoying, to say the least.  While he 
has taken it upon himself to criticise the member for Nedlands, he has been doing exactly the same thing that he 
has criticised her for.   

Mr J.N. Hyde interjected. 

Dr E. CONSTABLE:  The member is calling across the Chamber the entire time. 

The DEPUTY SPEAKER:  Order, members!  Interjecting across the Chamber is unparliamentary and unhelpful. 

Dr E. CONSTABLE:  How he gets away with it, I do not know.  I wish we could get on with this without his 
interjections, because it delays the process. 

Mr J.N. Hyde interjected. 

Dr E. CONSTABLE:  I am asking the member to not disturb what I am trying to do by calling across the 
Chamber the entire time and breaking members’ train of thought.  If the member wants to get involved in the 
debate, he should get to his feet and speak for five minutes at a time and get involved in the detail of this Bill, 
which is what some of us are trying to do.  We are trying to do our job properly.  I consider this to be the most 
important legislation that has been in this Parliament for a long time.  Apart from the member for Joondalup, I 
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have not seen a member on the other side get up and say anything.  All the member for Perth does is sit and 
interject across the Chamber.  It is time he stopped. 

Ms S.M. McHALE:  I will explain the process.  It is intended that a supervision order last no more than two 
years.  In other words, a supervision order can be taken out for up to two years.  Clause 49(4) provides for one 
extension.  A supervision order could be extended, but it would need to go back to court.  The maximum period 
a supervision order could exist is four years.  However, it is not our intention that supervision orders go for that 
length of time.  It was considered that there might be a need to work with a family for longer than two years.  
The purpose of saying that an order should not go beyond a child attaining the age of 18 years is that, if a 
supervision order is taken out when a child is 17 years, the supervision order should not last more than 12 
months.  It is up to two years but can be less than that.  There is the capacity for an extension prior to the expiry 
of the first order and then it is no more.  If the order expires, that is it.  It is intended for a period of two years to 
allow work to be done with a family.  Some families may need longer; they may require intensive work. 

Ms S.E. WALKER:  I accept that is right.  The member for Churchlands may have asked the following question 
when I was, perhaps, reading my next question.  The minister must be targeting certain types of behaviour.  
There must be certain levels of behaviour that the department will not go beyond.  Does the minister have any 
examples?  Is a supervision order placed on the parents or the child? 

Ms S.M. McHale:  On the parents. 

Ms S.E. WALKER:  The parents will be supervised? 

Ms S.M. McHale:  The family will be supervised.  A child will be named in the order, but the child and family 
will be supervised as a family unit. 

Ms S.E. WALKER:  The supervision is of the parents and not the child? 

Ms S.M. McHale:  It is supervising the wellbeing of the child.  Clearly, the order will require the parents to do 
something.  The example given to me by the department is that a toddler’s behaviour management might be 
extremely difficult during the early childhood years.  The parents are not able to recognise their own needs; they 
do not recognise that they need assistance.  The department would apply for a supervision order - a protection 
order - the conditions of which might well require that the parents participate in parenting programs and the child 
attend a day care facility.  With that sort of intensive but compelling involvement and intervention, the parents’ 
skill levels should increase and we should avoid the need to take the child into care. 

Ms S.E. WALKER:  Thank you, minister.  I want to put to the minister some of the concerns raised by the 
Children’s, Youth and Family Agencies Association.  Are we on clause 48 or 49? 

The DEPUTY SPEAKER:  Clause 48. 

Ms S.E. WALKER:  Perhaps I am being a bit pre-emptive. 

Clause put and passed. 

Clause 49:  Extension of protection order (supervision) - 
Dr E. CONSTABLE:  We know that a supervision protection order must not exceed two years but that an 
extension appears possible.  I am interested in clause 49(2), which states - 

If an application under subsection (1) is made but not determined before the end of the period referred 
to in section 48(1), the order remains in force until the application is determined. 

Does the minister imagine there might be a considerable delay?  If the officers thought they should seek an 
extension, they would do it in good time; that is, before the end of the two-year period.  One would hope that the 
delays would not be too long. 

Ms S.M. McHale:  So would I. 

Dr E. CONSTABLE:  Can an extension be made after one year so that it becomes three years?  Is it likely that an 
extension will be applied for at the end of the two years?  I am not quite sure how it will work.  Clause 49(4) 
states that a supervision protection order must not be extended more than once.  That means this sort of order 
could last for four years.  What would happen if, at the end of four years, it was still felt there was a problem?  
Does another sort of protection order click into place?  What sort of action does the minister see the department 
taking if the parents have tried, but not quite enough?  What if they have not quite made it in the eyes of the 
officers?  I can imagine that happening in certain circumstances.  After four years, what options does the 
department have?  The other part of this clause I am interested in is subclause (6), which refers to legal 
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representation of the child.  How does this work?  Does the child have a right to legal representation or not?  
Who determines whether a child should have legal representation, who provides that legal representation, and so 
on?  It would be very useful if the minister could elaborate on this subclause, because this comes up a number of 
times in the legislation.   

Ms S.M. McHALE:  It would be highly unlikely that the department would apply for another supervision order 
after only 12 months of working with the family.  It is more likely that the application for an extension would be 
made later, rather than sooner.  In a world in which the department was absolutely fully resourced, incredibly 
time managed, and with state-of-the-art processes to help it make these sorts of decisions, an order would be 
made well in advance of the expiry of the order.  However, the department is under a degree of pressure.  It is 
under-resourced because of the decisions of previous Governments, if the member for Nedlands wants to be 
political.  I expect that the staff would make an application for an order in time.  If an application is made out of 
time, that is it.  

Dr E. Constable:  Could the minister clarify that?  Can an order not be made out of time?  Once the two years is 
up, is it too late?  

Ms S.M. McHALE:  That is right; for a supervision order, it is too late.  The department must then consider what 
else it can do with that family.  I will deal with that.  That clause is there because the department may well make 
an order in time, but it may be contested by the parents, which could extend the process.  The clause is 
constructed in this way in order to protect the child and maintain the supervision.  At the end of four years, there 
can be no more supervision orders.  The intent behind that is to say that if the department has worked with this 
family for four years and has not been able to bring it out of the dire situation it is in, the department needs to 
take a different form of action.  The department would then look at taking out another order, but it would not be 
a supervision order.  It would be one of the other protection orders.  

Dr E. Constable:  What about the legal representation?  

Ms S.M. McHALE:  We will come to that in considering clause 148.  Essentially, the Bill provides for the 
possibility of legal representation.  It does not make it mandatory.  The House will debate this under clause 147, 
which basically says that the court can make a determination that legal representation for the child will be 
provided.  It will be provide through the Legal Aid Commission, and it will be funded.  

Dr E. Constable:  So, a six-month-old could have legal representation?  

Ms S.M. McHALE:  If the court determines that, then yes, but it will be a decision of the court.   

Ms S.E. WALKER:  Is it envisaged that, if a child is being physically abused, instead of taking the child into 
care and protection a supervision order will be obtained to oversee whether the parents will pull themselves into 
line?  

Ms S.M. McHale:  The department would make a judgment as to whether the protection order was a more 
appropriate order.  It is more likely that the department would go to the court for a time-limited protection order.  

Ms S.E. WALKER:  Is it not envisaged that, in this State, whereas before if a child was being abused that child 
had to be taken into care and protection, now a child that is being abused could possibly be the subject of a 
supervision protection order?  

Ms S.M. McHale:  It would probably work the other way.  There are a number of instances in which children are 
not taken into care, but they may have been abused.  The decision not to take that child into care would be made 
for good professional reasons.  Now, having this supervision order will allow a different court order to be issued, 
which will strengthen the capacity of the department.  It will not be used as a less stringent alternative.  If the 
department thinks a child needs to go into care, because that child has been abused and is at risk of significant 
harm, the department will make that same decision.  

Ms S.E. WALKER:  That is what I am saying, really.  We get back to a child that is being abused.  The fact that 
the child is being abused, and the definition of abuse, should mean that the definitions we have been given in the 
Assembly in relation to the minister’s guidelines and the New Zealand commissioner’s guidelines would result 
in the child being taken into care.  I am concerned that, under these orders, when a child is being abused, the 
department will start coercing the parents.  I can understand the department coercing the parents to behave in a 
more appropriate way, but my concern is leaving the child there. 

I want to raise with the minister a few issues relating to clause 49 that were brought up by the Children’s, Youth 
and Family Agencies Association, which says that clause 49(2) refers to the extension of a supervision protection 
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order.  According to CYFAA, the department should be required to lodge an application for an extension to a 
supervision protection order some time before the order expires.  It is unclear at this stage how long these orders 
will be.  In practice, they can be up to two years long.  In responding to the member for Churchlands, the 
minister referred to clause 49(2), in relation to the department being resourced.  Clause 49(2) states that if the 
department does not make the order on time, it can make an application but the court does not have to determine 
it for quite some time.  In reality, a person could be on a two-year order, and an application could be made on the 
last day of that order.  The court may not be able to look at it for six months.  That has been written into the Bill.  

Ms S.M. McHALE:  I know the member is quoting Francis Lynch’s concerns that the department will coerce 
parents into supporting a supervision order.  I make very clear the point that, if the department makes a decision 
that a supervision order needs to be extended, and makes that decision in time, there should not be a period when 
no order is in place.  This is a good approach that ensures that the child is still covered by a supervision order 
while the court determines whether an extension or an alternative order is more appropriate.  If this provision is 
not included, the supervision order ends and we have to start again.  This is good practice.  Francis Lynch, on 
behalf of CYFAA, has said that the department will coerce the parents into accepting a supervision order and 
will use negotiated placements as opposed to some of the orders.  What this Bill is about, and what I am about 
with the department, is tightening up on procedures and practices, not coercing parents into making decisions 
they do not want.  This is about making sure that the children have the best range of court orders to best match 
their situation.   

I can assure CYFAA and Francis Lynch that under my direction, the department will not make decisions that are 
not based on best practice; that is, it will not coerce parents into making decisions.  I would expect the 
department to monitor the management of these cases.  All I am saying is that sometimes social workers might 
decide that a supervision order be extended in the last week of the order.  Something might have gone wrong in 
the last week of the order, some new information might have arisen or an alternative strategy might have been 
thought of that could benefit the child and support the family.  They are examples of the nuances with which the 
department operates.  The department does not operate in a black-and-white environment.  I assure CYFAA and 
the member for Nedlands that under this legislation the department will not coerce parents.  It is because those 
types of criticisms have been levelled at the department that we are trying to ensure that the decisions it makes 
on behalf of children are the most transparent and accountable as they can be.  We are ensuring that the 
accountability of the department lies within and in front of the court process.   

Ms S.E. WALKER:  Sadly, unless an external body is set up that can monitor the department, we will never 
know what goes on in the department, because it is not accountable to anyone.  I am not saying that good work is 
not done within the department.  However, who knows?  The minister cannot even tell us how many caseloads 
each worker in the department has or is required to conduct.   

The minister is wrong about this legislation not being able to coerce a parent.  Somebody who is involved in the 
system said that he was concerned about the new orders.  He gave an example of a young mother of four 
children who suffered domestic violence from her boyfriend.  He had left the home.  The department called her 
in because of a complaint that was made.  The department told her either she should do what the department 
wanted her to do or else it would have to take more serious steps.  That was because -  

Ms S.M. McHale:  Is that a matter of coercion or was the department protecting the children?   

Ms S.E. WALKER:  It is not coercion in the minister’s eyes because the boyfriend did not live in the home.   

Ms S.M. McHale:  I would probably say that it is not.   

Ms S.E. WALKER:  According to someone who has been in the area for a long time, the woman was being 
pressured by the department.   

Ms S.M. McHale:  Do you think that is wrong?   

Ms S.E. WALKER:  Sometimes women get involved with partners and suffer domestic violence but they are 
able to move on.  Someone complained that they saw the boyfriend at the woman’s home.  He never touched the 
children.  I recognise that domestic violence is not a form of abuse in this Bill.  Should the department have 
become involved in that situation?  Should the department have ensured that the mother could look after her own 
children and then move on?  Under this Bill the situation could arise in which someone could become involved 
in that woman’s life for two years and departmental intervention would not be necessary.  Someone saw me 
about the Bill and made a complaint.  I can see how these provisions could be used to coerce a parent.  I have a 
problem with the conditions of the order.  They can apply to a child, a parent of a child or an adult with whom 
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the child is living.  The minister said that the child’s name would be written on the order.  However, it is not 
about the child; it is about the parents or an adult with whom the child is living.  Why must the child’s name be 
on the order rather than the names of the person or persons who were the subject of the order?   

Ms S.M. McHale:  It is because the child is the subject of the protection order.  Therefore, the child may be 
included or named.  

Ms S.E. WALKER:  The order is not sought to supervise what the child does, is it?  The order is sought to 
supervise what the parents or the adult with whom the child is living does.  That is made clear in clause 50.   

Ms S.M. McHale:  It may do.  It may involve the child  

Ms S.E. WALKER:  May it involve some orders?  Will the minister give me an example?   

Ms S.M. McHale:  For example, it is possible that a 12-year-old child who is in significant conflict with the 
parents may be required to undertake some counselling, anger management or some other course.  

Ms S.E. WALKER:  The child, rather than the parents, would be supervised.   

Ms S.M. McHALE:  If the condition was that the parents had to attend a parenting class, that condition would be 
monitored.   

Dr E. CONSTABLE:  I draw the minister’s attention to clause 49(5), which states -  

If, on an application under subsection (1), the Court is satisfied that each party to the initial proceedings 
consents to the application, the Court may extend the order in the absence of the parties.   

That is made clear.  However, it occurred to me that it is possible that new parties could become involved in a 
second application.  For instance, the first application might involve a single parent.  However, when a second 
application is made, that person could have married or could have become involved in a de facto relationship.  
Will new people be able to be involved in the second application, or will it concern only those people who were 
involved in the first application?  There might be significant people living in the household who should be part 
of the supervision order in the second application.   
Ms S.M. McHALE:  People who may become party to a second application but who were not party to the initial 
application may, on application, become joined to the application.   
Dr E. Constable:  Would they have to apply?   

Ms S.M. McHALE:  They would have to apply.  That is dealt with in clause 147, whereby any other party to the 
proceeding who is considered to have an interest may be considered by the court to have an interest.   
Dr E. CONSTABLE:  I would have thought it would be in the department’s interest to involve that person and 
that the person would not have to apply himself to become a part of the application.  I would have thought also 
that the party that initiates such an order would be the department, an officer of the department or the chief 
executive officer who delegated the application.  If a single mother had remarried or formed a de facto 
relationship and somebody else was living in the household - and may have been living in the household for 
some time - who was a parent or step-parent to the child, the department would involve that person in the second 
application.  I would not expect the person to apply himself.   
Ms S.M. McHALE:  The clause to which the member refers involves the parties to the initial proceedings 
consenting to the extension and, therefore, it is a matter of administration.  If a party does not consent, it would 
need to be argued before the court.  Under clause 147, if persons such as grandparents or new partners think they 
have a significant interest in the wellbeing of the child, or if the department or the court thinks they have a 
significant interest in the wellbeing of the child, they can be determined to be a party to the proceedings.   

Ms S.E. WALKER:  Francis Lynch says with regard to subclause (5) - this is on the point that was raised by the 
member for Churchlands, and it is a point that I have partly touched on - that a possible point of coercion may be 
that the department worker may imply that the department would lodge a more serious order where parental 
responsibility changes to the CEO, or remove the child.  He says also that the parent is in a very vulnerable 
position.  Therefore, the court should be required to do more than view a signed consent.  The court should be 
required to test the manner in which the consent has been obtained.  I believe that is appropriate, because many 
parents whose child is the subject of a care and protection order do not have legal representation.  Therefore, 
why was it believed that a court could just tick off on a signed consent without being required to see the initial 
parties?  At the very least it would be more in line with the principles of justice if the parties had to go to the 
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court.  In fact, it should be mandatory for the parties to go to the court.  This seems to be a convenient way for 
the department to extend the supervision order.   

In the debate on clause 44(5), the minister said that she had decided that a copy of the protection application 
must be given to the child even if the child was as young as six, seven or eight.  However, the same provision 
does not seem to apply to the actual protection order, or at least I cannot see it in clauses 47, 48 or 49; it may be 
somewhere else.  Will the child, having been disturbed by being given a copy of the protection application, also 
be given a copy of the protection order, or will it depend on whether the child is subject to supervision?  If the 
child is not subject to supervision but the parents are, will the child still be named as the only person in the 
order?   
Ms S.M. McHALE:  I do not agree with Francis Lynch’s assessment that all the parties need to attend court if it 
is by consent.  To require all the parties to attend court when it is by consent is unnecessary and not the best use 
of the court’s time.  However, the court will need to be satisfied that the parties have consented.  If there is any 
suggestion of coercion, the parties will be required to attend court.  Secondly, if a court makes a protection order, 
it must take all reasonable steps to ensure that each party is given a copy of the order.  That is contained in clause 
72.   
Dr E. CONSTABLE:  I seek some clarification from the minister.  When we were debating clause 47, the 
minister said categorically that this applied only to parents.  However, when I raised the issue of new people 
coming into the child’s life or the household, such as a de facto partner or a stepfather, the minister said that 
grandparents and other people could be involved in these orders.  I want to be absolutely clear about who these 
protection orders will apply to.   
Ms S.M. McHale:  They will apply to the parents, but the grandparents or a de facto can have a say.  That is all 
this clause is doing.  The supervision order does not apply to grandparents or other people.  It applies only to the 
parents.   
Dr E. CONSTABLE:  So a de facto partner of the mother may be living in the household full time, but this order 
will not apply to that de facto partner.  I do not know how that can possibly work.  The minister had said that she 
is concerned about the welfare of the child, and she gave examples of a child who may be subject to malnutrition 
or some sort other sort of neglect.   
Ms S.M. McHale:  To answer the question as expeditiously as possible, I refer the member to clause 50, which 
provides that a protection order (supervision) may include conditions to be complied with by the child, a parent 
of the child or an adult with whom the child is living.  That picks it up. 

Dr E. CONSTABLE:  So it is broader than just the parents?   

Ms S.M. McHale:  Conditions may apply to a person who is living with the child.    

Dr E. CONSTABLE:  Just to make sure that I understand what the minister is saying, a de facto partner could be 
part of the supervision and of the parenting information that has been provided to try to improve the situation in 
which the child is living?   

Ms S.M. McHALE:  Yes.   

Dr E. CONSTABLE:  I thank the minister. 

Debate adjourned, on motion by Ms S.M. McHale (Minister for Community Development, Women’s Interests, 
Seniors and Youth).  
 


